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Cover Picture . . . Waterfront of a Long 
Island boat yard typifies the American free- 
dom to choose one’s own way of enjoying 
savings and spare time. Millions of Amer- 
icans along our rivers, lakes and seacoast 
own “pleasure boats” they have built or 
purchased with savings of their labor or 
the self-restraint of their expenditures. More 
often than not, the owners themselves do 
part or all of the upkeep and improvement 
jobs, and take pride in the shipshape condi- 
tion of their craft. In contrast to totalitarian 
regimentation of the individual’s time, 


} . ° 
recreation and even thought, Americans are 


free to arrange their own time and methods 
of leisure. Moreover, the laws, facilities and 
know-how of trusteeship provide both pro- 
ductivity and conservation of property values 
for the inexperienced and a reduction of 
burdens for the busy executive which have 
made possible for thousands an otherwise 
unobtainable balance of activities and have 
helped extend the freedom to enjoy life. 


Photo by Ewing Galloway 
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Equities in Common Funds 


The common trust funds’ stock infor- 
mation (June, p. 364) was excellent. Sim- 
ilarly, I think, the preferred stock data 
will also prove of interest. 

A. W. Whittlesey, 
Vice President, 
The Pennsylvania Co. for 
Banking and Trusts 
Philadelphia, Pa. 


We derived a great deal of interest 
from your list of holdings of common 
stock in common trust funds, and feel 
that it was most beneficial, so that we 
shall look forward to the publication of 
preferred stock holdings. 

A. D. Boylston, Jr., 
Vice President, 
Trust Company of Georgia 
Atlanta, Ga. 


Jim Flint Builds a Herd — 
and a Family 


I was particularly interested in one 
phrase in your letter of May 3, to wit: 
“. . . reading your last letter to the 
young ladies of our office .. .” Please 
furnish complete description of “young 
ladies of our office.” I am single, thirty- 
six, and desperate. 


You must have a magic touch; no one 
else has ever been able to stir me to 
activity on Monday morning. (I am not 
trying to flatter you; the Daily Worker 
will publish my stuff any time.) 


Your suggestion about developing an 
article by means of correspondence 
sounds interesting. The difficulty is that 
I am constitutionally unable to be serious 
about money. Probably because I never 
had any. 

The western approach to estate plan- 
ning may not fit your magazine, but does 
have interesting possibilities. Once hav- 
ing exhausted the western story treat- 
ment, we could develop estate plans via 
the following media: 


The detectival, the science-fiction- 
al, the romantic, the psychological, 
and so on. Maybe psychopathic too. 
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The illustrated booklet possibility is 
extremely interesting, especially any roy- 
alties. S ouse a firm check-rein on me, 
lest the publication appear to have been 
written by Havelock Ellis, Omar Khay- 
yam, Erle Stanley Gardner, and the 
United States Chamber of Commerce. 


You remember my saying that too often 
we neglect the human factor in estate 
planning? So I shall write about old Jim 
Flint, his family, his two thousand head 
of whitefaces, and twenty-some thousand 
acres, and the capital reserve certificates 
he gets for buying feed and supplies from 
the co-op. And the hopes he has for his 
children. 


Jim refuses to take life too seriously. 
If he should fall from the rimrock to- 
morrow, or be flattened by a_ bush- 
whacker’s bullet, the whitefaces_ will 
graze in the meadow just the same. No, 
Jim may depart, but everything else will 
remain. Everything, that is, except... 


But let us get back to our story. 


cd Bo * * 


Old Jim Flint was brooding. His 
fingers, creased from contact with a 
thousand lariats, curled around the han- 
dle of the revolver in its holster. There 
were three notches on that handle and 
Old Jim was wondering whether he 
would have to add another. If that con- 
founded revenue agent disallowed the 
capital gains he had taken on his she- 
stuff ... (them’s cows, podner, and some- 
times heifers comin’ too) 


Time was when you could solve a 
problem with two cents worth of lead, 
but not now. Time was when a man could 
go in the cattle business and just raise 
cattle, without bothering his head with 
bookkeeping and government inspectors 
and depreciation schedules and capital 
gains and Lord knows what all. 


Oh well, suppose the agent did disal- 
low the capital gains treatment; there 
were plenty of court decisions in Jim’s 
favor, and even if he lost he guessed 
maybe he could stand it. He had done 
pretty well. 


He surveyed his spread, all of it that 
he could see. The green meadows along 
the river stretched away to distant moun- 
tains, thick with virgin timber. This was 
his land, his and Ma’s, “as tenants by 
the entirety” as it said in the deeds. 
They’d fixed it that way so that they 
could divide their income, and so that 
Ma would get the property when Jim 
died, and so the lawyer wouldn’t get a 
rip-roarin’ fee out of it. 


He studied the grazing cattle; they’d 
average maybe three-four hundred dol- 
lars a head. Not much cash in the bank 
— it took a lot of money to maintain a 
spread like that — but there was the 
land and the cattle and twenty or thirty 
thousand in government bonds and ten 
thousand in insurance. He’d done all 
right; built this out of nothing, out of 


what he had saved on forty-a-month-and- 
found, working for old man Griswold, 
taking part of his forty in calves when 
Griswold ran out of cash. 

They’d worked hard, fought off In- 
dians and rustlers 
agents, and somehow managed to accum- 
ulate twenty-two hundred head of cattle 
and seven children. The kids were mostly 
grown now; a pretty good lot generally, 
except maybe Pete who was quietly 
boozeing himself to death in the Idle Hour 
Tavern, and Jennie 
through three husbands and was casting 
about for the fourth. 

He had been what they call “a good 
provider.” Or had he? 


* ak ae 
Hmmm. I just read it over. Hmmm. 
What do you think, podner? This is 
only the introduction, you know. 
Incidentally, I have discovered some- 
thing. This is hard work. 
P.S. Please read it at least twice. I 


read it four times before I liked it. 


Marshall W. Nelson 
The Dallas, Ore. 


Editor’s Note ... 


“The young ladies of our office” had | 


read your letter before I came in and 
(Continued on page 490) 





The First Place plaque awarded to Trusts 
AND Estates for the best original research, 


financed and published by any class, insti- | 


tutional or professional business paper 
among the 600 participating in the 1951 
national Editorial Achievement contest spon 
sored by Industrial Marketing. Presente 
last month at a luncheon at The Waldorf- 
Astoria in New York in connection with the 
annual convention of the National Industrial 
Advertisers Association, the prize was given 
for the editorial studies and public rel 
tions interpretation of Common Trust Funds, 
which a panel of twenty-one industrialists 
and advertising experts selected as the best 
of the year in this class. The competition 
“to honor the best editorial work, including 
research, performed by business papers, 
is designed to raise publishing standard: 
and encourage reportorial excellence. 
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ur 
ne | 
ng | ILLIONS of small stockholders and bondholders, and 
an estimated 25-50,000 charitable or non-profit or- 
od | ganizations—including hospitals, churches and colleges— 
would have one-fifth of their income from corporate invest- 
ments withheld under the Treasury Department proposal 
in the current Federal tax bill. The application to corporate 
is investors of the “pay-as-you-go” principle, introduced in 
‘recent years for wage and salary income, is supposed to — 
1e- | plug a loophole through which, the Treasury estimated, 
| somewhere between $200-300 million goes unreported and 
I | untaxed. 
| Whether that is the underlying reason for the withhold- 
wal ing extension, or whether it is intended as a palliative, as 
' in the case of salary-wage deductions, is not clear. It has 
been suggested that since workers have to pay-as-they-go, 
ad | SO should investors. But most employees have only one 
ind | employer at a time; investors (even small ones) may have 
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EDITORIAL... 


TOWARD POINT OF NO RETURN? 


WITHHOLDING INCOME, AND PRODUCTIVITY 


a few shares or bonds in a number of companies. 


Since, under the proposed withholding as under the pres- 
ent, the government gets its collection work done free by 
corporations or their agents, investment managers or fidu- 
ciaries, the extra work is of little consequence to the Treas- 
ury. But it may be pertinent to ask how far the government 
can go in requiring work and expense without compensa- 
tion. Already business is paying out millions of dollars and 
using thousands of employees to keep track of, collect, remit 
and record tax payments of a hundred different sorts. Who 
pays for it? As a Business Week editorial points out: “He 
(the customer) in his other shirt, is the taxpayer who, 


| paying his tithe, must in addition pay to have it taken from 


| him.” 


iNear-confiscatory taxes—measured either by heighth or 
breadth—as we now have in a so-called “limited war” and 
probably would in the “limited peace” that would follow 
a Korean truce. bring out fiscal gymnasts and _barrel- 
scrapers. The search for scapegoats, particularly of the “in- 
vestor class,” is good political mechanics to divert attention 
from the failure of the Administration to cut out bureau- 
cratic extravagance. In fact, each new complication in the 
tax system means more people on the government payroll. 


There is a most dangerous complacency, or possibly de- 
featism, among many businessmen with regard to govern- 
mental honesty and power, both of which are so closely 
related to taxation. It is suggested, for example, that be- 
cause the wage-salary withholding made it more “painless” 
for the employee-taxpayer, the principle is good and should 
even be extended. That is like favoring continual shots of 
dope for addicts. All that the withholding from salary and 
wage payments has done (beside get the money to Wash- 
ington quicker) is to make the average employee blame 
his employer instead of his government for reduced pay- 
checks. So will the investor and saver blame his savings 
bank, insurance company, and the corporations. Nor 
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should the new tax proposals be acceptable because they 
are less onerous or “not as bad” as the previous. 

Evasion should not be tolerated in any quarter, where 
it can be effectively prevented. But alternatives should be 
more carefully studied to assure the most efficient as well 
as just methods of collection. The proposal for withholding 
20% of corporate interest and dividends is quite suppositi- 
ous both as to its costs and tax productivity. Studies made 
by a number of tax and accounting experts, however, indi- 
cate certain considerations by which this tax measure may 
be judged. 

The most serious disadvantage of the withholding princi- 
ple as applied to investment income, is the hardship on 
those—probably the great majority—dependent on small 
incomes which are not, in fact, subject to tax: those on 
pensions, minors, widows, etc. People over 65 have a 
double exemption. Even beneficiaries of trust funds are 
affected, for a nation-wide survey (in 1947) showed that 
54% of trust funds administered by bank fiduciaries had 
annual income of less than $1,200 each, with the average 
at $370. Almost three out of four trusts had income of less 
than $3,000. Being national averages it can be assumed 
that the figures would be higher in the large or city banks 
but even lower in the non-urban communities. 

This would mean that possibly most of those affected 
would he wrongly deprived of property, as they would owe 
no tax, or be exempt. Many of these people, as pointed out 
in the April 23rd statement of the Trust Division executive 
committee, American Bankers Association, “would have 
neither the knowledge nor the machinery to recover taxes 
thus wrongfully withheld.” Such monies the government 
would be honor-bound to return to the owners—if it could 
determine them. Actually, neither this tax proposal or the 
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“T didn’t have the money long 
enough to keep a record of it.” 


Reprinted by special permission of The Saturday Evening 
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wage-salary deduction under present law is a “withholding 
tax’ for the income tax, if any, can never be determined 
until the end of the year. The issue of constitutionality of 
wage withholding is presently under review by a Federal 
court. It is hard to see what meaning is left to the 5th 
Amendment if the government can not only set tax rates 
as high as 94% but also withold what is not rightly theirs. 

What we are witnessing is a forced disintegration of civic 
morals, forced by governmental take-away that discourages 
honesty and puts it at so high a price as to drive more 
and more business back to barter or even underground. 
It is here that the real evasion is taking place, not in the 
established, reputable business houses. A recent survey 
by the National Bureau of Economic Research found that 
99°, of trust fund income is reported to tax authorities, 
while only 37% of interest and 45% of rental income is 
reported (compared with 71‘ of entreprenurial, 76% of 
dividend, 95% of wage and salary income). These figures 
derive from a paper prepared in the U. S. Department of 
Commerce. 

The new withholding proposal 
creeping danger to our economy: the shift of more people 
out of productive employment and into “controls” or paper 
work. This is likely to become acute; the proportion of 
people who are earning their own living is diminishing as 
unions refuse to admit young men and girls, and as more 
and more live beyond retirement age and must be svp- 
ported by current workers. If in turn only a fraction ave 
producing the goods which give value to our money. we 
will add more fuel to the inflation flames. 

The provisions of the tax proposal have changed so much 


reemphasizes another 





in recent weeks, and involve bookkeeping operations for 
which there is no precedent, that cost and time require. 
ments are hard to even estimate. Additional machines, space 
and clerks for tabulating, collection and remittance and 
cash books, tax and accounting in the trust department 
alone, would certainly increase overhead substantially. An 
increase in volume of work by one-quarter to one-third 
might be extremely difficult for the smaller banks to ab. 
sorb, either cost-wise or time-wise, particularly in view 
of the current dearth of experienced bank personnel. It is 
important to note that there are a variety of classes subject 
to different rates or treatment, due to type of security, 
residence of owner, or tax status of owner. 


Tax treaty countries, tax-covenant bonds, amortization 
provisions, and foreign residence pose special problems and 
added accounting segregations may create delay or involve 
overtime and peak-load work. The actuarial basis for pen- 
sion trusts might be affected basically, not just temporarily 
disturbed. A very considerable expenditure of time and 
personnel is expected for the great volume of refunds that 
will have to be computed and claimed. 


The House Ways and Means Committee has already 
found it desirable to exempt from withholding. interest 
from U. S. Savings Bonds, from bank deposits and. of 


courses. private payments. Care must he taken lest the | 


singlin@ out of corporate payments put a comparative onus 
on thef' securities when capital expenditures are counted | 
on to @Prease our productivity and national income. and | 
to carf™our tremendous government and armaments costs | 
and st@™withstand inflation. 


CALIFORNIA-WIDE 
TRUST SERVICE 


Experienced personnel in fully-equipped trust departments of 


Bank of America offer you California’s most complete trust service. 


Branches are located at strategic points throughout the state. 


Bank of America 


NATIONAL faVsnes 


ASSOCIATION 


California’s Statewide Bank 
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Fiduciaries Financial Service 


This service is to assist individuals acting as Executor, Ad- 
ministrator, Trustee or Guardian—their Counsel, Accountants 


or Advisors. 


By appointment of Bankers Trust Company as Custodian or 
Agent, fiduciaries may relieve themselves of the worries and 
details of property management and the keeping of pertinent 
records. The following services may be obtained in whole or 


in part as the fiduciary and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Complete Estate and Income 
and Interest Tax Administration 
Handling of Security Preparation of Court 
Sales and Purchases Accountings 
Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust Department, 
Bankers Trust Company, 16 Wall Street, New York 15, for 
full information. We shall be glad to send you a printed out- 


line of the services we render as agent for individual executors. 


BANKERS TRUST COMPANY 


NEW YORK 





Member Federal Deposit Insurance Corporation 
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Chairman, Committees on Powers of Appointment, of Taxation Sections of 


HE “Powers of Appointment Act 

of 1951,” which became law on 
June 28, 1951, completely rewrites the 
provisions of the federal estate and gift 
tax laws relating to powers of appoint- 
ment — Section 811(f) and 1000(c) 
of the Internal Revenue Code. These 
provisions have been in a state of sus- 
pended animation since the passage of 
the Revenue Act of 1942. The 1951 Act 
is not just another extension; it is in- 
tended as a permanent solution of the 
problem. It takes effect as if its pro- 
visions had been originally contained 
in the 1942 Act, and thus wipes out the 
original Sections 811(f) and 1000(c) 
in the 1942 Act as if they had never 
existed. The estate tax provisions apply 
to estates of all decedents dying after 
October 21, 1942, and the gift tax 
provisions apply to all gifts made on or 
after January 1, 1943. 

The new law affects only donated 
powers of appointment, that is, powers 
which one person, usually called the 
“orantor,” “creator” or “donor” of the 
power, confers upon another person, 
usually called the “donee” or the “hold- 
er” of the power. It does not apply to 
reserved powers, that is, powers which 
the grantor retains or reserves to him- 
self, and this discussion is not con- 
cerned with such powers. 


The most common form of donated 
power of appointment arises where A, 
either by deed or by will, puts property 
in trust to pay the income to B dur- 
ing B’s life, and gives B a power to 
dispose of the principal by his will at 
his death, or, less often, a power to dis- 
pose of the principal by deed during 
his life. Even such a power may vary 
widely in scope, both as to the amount 
of property which is subject to the 
power, and the persons in whose favor 
the power may be exercised. It may 
range from an unrestricted power in B 
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alone to take all of the fund for him- 
self during his life, which is clearly a 
general power of appointment, to a 
very limited or special power, such as 
a power in B to appoint one-third of 
the income of the fund to his wife. 


But the term “power of appoint- 
ment,” both in the 1942 Act and in 
the new law, is by no means limited to 
the case where the holder of the power 
is the income beneficiary of the fund; 
and whether a power is taxable does 
not necessarily turn upon whether the 
words “power,” or “appoint” or “ap- 
pointment” are used in creating it. For 
tax purposes the term “power of ap- 
pointment” in its broadest sense means 
any power to dispose of property which 
one does not own. It may include such 
things as a power to amend or termi- 
nate a trust created by another, or to 
take principal from such a trust, al- 
though the holder of the power has no 
other interest in or connection with the 
trust; but such powers are not always 
taxable, as will hereafter be seen. A 
power of appointment is necessarily a 
power to make some change in the own- 
ership or enjoyment of property; that 
is, some change in beneficial interest. 
It does not include purely administra- 
tive powers given to a trustee. 


Background of Law 


The provisions of the federal estate 
tax law relating to powers of appoint- 
ment remained unchanged from 1918 
to 1942. Under them, only property 
“passing” under the “exercise” of a 
“general” power of appointment was 
taxed in the estate of the holder of the 
power. Before the 1942 Act the gift 
tax statute was silent on powers of 
appointment. 

The 1942 Act made a radical change 
in the treatment of powers. Under it, 
not only the exercise but the mere pos- 
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before the 1942 Act should continue to 
be governed by the law which was in 
force when they were created; (2) the 
only justification for taxing a power 
is that it is substantially equivalent to 
ownership of the property, i.e. it is a 
power which the holder of it can exer- 
cise for his own benefit. 


Accordingly, for estate tax purposes, 
as to pre-existing powers the 1951 Act 
restores the old law, under which only 
the exercise of a general power was 
taxed; and as to powers created after 
the 1942 Act it taxes only the possession 
or exercise of a general power. For gift 
tax purposes it taxes the exercise, in 
1943 or thereafter, of any general 


| power, whether it was created before 


many 
been 
ween 
re of 
er it. 
din 
ywers 
ld be 
. Be- 
those 
efects 
s re- 


p tax- 
s, the 
1951. 
d for 
exer- 
inter 
pssion 
tment 
ses of 
vas a 
- rela- 
orig: 
given 
led of 


x was 


- have 
ise OT 
tment, 
1e two 
s. For 
1 have 
solely 
dverse 
of the 
ined 4 
ng the 


cessive 


w 


or after the 1942 Act, and the release 
after May 31, 1951, of any general 
power created after the 1942 Act. 


The statute defines a general power 
at some length. The definition includes 
some powers which might not ordinar- 
ily be considered general and excludes 
others which might otherwise be _re- 
garded as general. The references be- 
low to a general power of course mean 
a general power as defined in the stat- 
ute. 


New Provisions Noted 


Section 811(f)(1) of the new law 
provides that there shall be included in 
the gross estate any property with re- 
spect to which a general power of ap- 
pointment created on or before Octo- 
ber 21, 1942, is exercised by the dece- 
dent by will, or by a disposition de- 
scribed in Sections 8ll(c) or 811(d) 
of the Internal Revenue Code (trans- 
fers in contemplation of death, trans- 
fers taking effect at death, transfers 
reserving income or the right to amend 
or revoke, etc.) 


It is specifically provided that the 
failure to exercise a pre-existing gen- 
eral power, or the complete release of 
such a power, shall not be deemed an 
exercise thereof (i.e. in favor of those 
who will take in default of the exercise 
of the power). This provision is_re- 
peated in the gift tax statute (Section 
1000(c)(1) ). In both instances it is 
unlimited as to time. Consequently the 
holder of such a power may retain it, 
as a general power, until he dies, and 
need have no fear of tax consequences 
as long as he never exercises it. He 
may also give up the power at any 


funda} time even after November 1, 1951, (see 
adhere) below) without incurring gift or estate 
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perceive any reason for one to do this, 
since he can retain the power until 
death, tax free, as long as he does not 
exercise it. 


The new statute relating to estate tax 
on pre-existing powers differs in effect 
from the pre-1942 law in one minor 
particular, included in order to elimin- 
ate the “passing” problem. The old 
law taxed property “passing” under a 
general power of appointment exercised 
by the decedent. This sometimes gave 
rise to litigation where the decedent 
appointed part or all of the property 
to persons who would also have taken 
in default of the exercise of the power. 
The 1951 Act eliminates this by taxing 
all property with respect to which the 
decedent has “exercised” a _ general 
power of appointment. If he leaves a 
will which in fact exercises the power, 
either expressly or because it disposes 
of all his property and therefore is 
deemed an exercise of the power under 
law. the property as to which the power 
will be included in his 
gross estate. This will be true even 
though the power is exercised in favor 
of those who would have taken in de- 
fault of its exercise and in the same 
shares, and even though they seek to 
renounce the appointment and _ take 
under the default provisions of the 
instrument creating the power. 


is exercised 


Partial Release 


The second paragraph of the new 
Section 811(f)(1) provides that if be- 
fore November 1, 1951, or within the 
time limited by Section 403(d) (2) of 
the 1942 Act (applicable in certain 
cases of military service or incompe- 
tency), a general power created on or 
before October 21, 1942 is partially re- 
leased so that it is no longer a general 
power, the subsequent exercise of such 
power shall not be deemed the exercise 
of a general power. 


This extends to November 1 of this 
year the opportunity which has existed 
since 1942, of cutting down a taxable 
power to a non-taxable power, and 
thereafter exercising the reduced power 
at any time without incurring any tax. 
Heretofore the practice has been to 
draw releases which would cut down 
the power to the exempt class defined 
in Section 811(f)(2)(A) in the 1942 
Act, but that will no longer be neces- 
sary. The power may be reduced to one 
which will be much broader in scope, 
and still it will not be taxable as a 
general power under the new law. 


The Senate Finance Committee Re- 
port states that while a partial release 
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“Let me have two cents, Calvin, 
I’m thirsty” 


of a pre-existing general power, even 
after November 1, 1951, would not re- 
sult in gift tax at the time of the 
release, a subsequent irrevocable exer- 
cise of the reduced power during life 
would be a taxable gift; or an exer- 
cise of the reduced power by will 
would bring the property into the gross 
estate. 


Post-1942 Powers 


Section 811(f)(2) of the new law 
provides that there shall be included 
in the gross estate any property with 
respect to which the decedent has at 
the time of his death a general power 
of appointment created after October 
21, 1942, or with respect to which he 
has at any time exercised or released 
such a power by a disposition described 
in Sections 81l(c) or (d), previously 
indicated. 

Under this provision property sub- 
ject to a power described in the statute 
is taxable, whether the decedent exer- 
cises the power or not. If the decedent 
has such a power which is exercisable 
only by will in favor of his estate, the 
property subject to the power is in- 
cludible in his gross estate. If at the 
time of his death he has such a power, 
which he could have exercised in his 
own favor the instant before his death, 
the property which was subject to the 
power is includible in his gross estate. 
Certain inter vivos exercises or releases 
of powers created after the 1942 Act 
are likewise taxable. 


General Power Defined 
Section 811(f) (3) contains the defi- 


nition of a general power of appoint- 
ment and applies to both pre-existing 
and future powers. It is defined as a 
power which is exercisable in favor of 
the decedent, or his estate, or his cred- 
itors, or the creditors of his estate. To 
this general definition are added pro- 
visions qualifying it in certain respects, 
as explained under A, B and C below. 
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A. A power in the decedent to take 
principal for his own benefit is not tax- 
able if it is limited by an ascertainable 
standard relating to his health, educa- 
tion, support or maintenance. 

B. A pre-existing joint power is not 
taxable. 

C. The taxability of a joint power 
created after October 21, 1942 is de- 
termined as follows: 

1. If the decedent holds the power 
jointly with the grantor of the power 
it is not taxable to the decedent (be- 
cause it will be taxable in the grantor’s 
estate). 


2. If the decedent holds the power 


jointly with someone who has a substan- 
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tial interest in the property which is ad- 
verse to the exercise of the power in favor 
of the decedent, the power is not taxable. 
A specific provision is added, that a per- 
son who will have a general power of 
appointment over the property after the 
decedent’s death, has an adverse interest. 
Although at this point the statute does 
not expressly say that his interest shall 
also be deemed substantial, that would 
necessarily seem to follow. 


The Committee Reports state that a 
taker in default has an adverse interest, 
which must certainly be so; and that the 
principles developed under the estate and 
gift tax laws will be applicable in de- 
termining whether there is a substantial 
adverse interest. 


3. If the decedent holds the power 
jointly with one or more other persons, 
and if after applying 1. and 2. above the 
power is¢a general power, (which means 
it must be exercisable in favor of the 
decedent) and if the power is also exer- 
cisable in favor of the other holder or 
holders of the power, there will be taxed 
to the decedent only that fraction of the 
property arrived at by dividing the value 
of the property by the number of co- 
holders of the power, including the de- 
cedent. 

Thus if the decedent and one other 
person hold a joint power which is ex- 
ercisable in favor of either of them dur- 
ing their joint lives and which does not 
pass to the survivor, one-half of the prop- 
erty subject to the power will be included 
in the decedent’s gross estate. If the de- 
cedent and two other persons hold a joint 
power which is exercisable in favor of 
any of them, but only while all three of 
them are alive, one-third of the property 
will be included in the decedent’s gross 
estate; and so on. 


As it is possible that a donee of a 
power of appointment, particularly if 


it is created by a living trust agreement, 
may not learn of the existence of the 
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power until long after it was created, 


Section 811(f)(2) also provides that 
a disclaimer or renunciation of a power 
which was created after October 21, 
1942 shall not be deemed a release of 
the power (and so, impliedly, shall not 
be taxable). The disclaimer or renun- 
ciation must be unequivocal and must 
be made within a reasonable time after 
learning of the existence of the power. 


Other Interests Not Affected 


The Committee Reports state that the 
express provisions of the statute do not 
limit the scope of Sections 8ll(a), (c) 
and (d) and 1000(c) of the Code. This 


was doubtless inserted to allay a con- 


cern which the Treasury has sometimes 


expressed on this point, because of cer- 
tain court decisions under the pre-1942 
law, notably the Walston case (168 F. 
(2d) 211). The statement is intended 
to cover the situation where the exer- 
cise by the donee of a non-general 
power results in the transfer of an in- 
terest which the donee had in the prop- 
erty before he exercised the power. The 
question whether the transfer of that in- 
terest is taxable will be determined ac- 
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apply to the transfer of any other prop- 
erty owned by him. 


An example: A is income beneficiary 
of a trust for his life and has the 
power at any time during his life to 
appoint the principal of the trust fund 
outright to his children (but not to 
himself). He exercises the power dur- 
ing his lifetime. The exercise of the 
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21, 
of Program for Probate and 
not Trust Law Divisions, 
nee’ American Bar Association 
lust ‘ 
fter An outstanding program has been 
‘ai arranged for the Probate and Trust Di- 
"| visions of the American Bar Associa- 
tion’s Section of Real Property, Pro- 
the bate and Trust Law, at the annual con- 
per vention in New York the week of 
(c) September 17th. These sessions will all 
This be held in the Ballroom of the Shelton 
‘on. | Hotel. The program for Monday after- 
mes | 200" includes these papers: 
cer- | Necessary Parties on a Trust Ac- 
942 counting: Orrin G. Judd. New York. 
BF. Experience under Statutory Re- 
ided visions of the Common Law Rule 
Xer- Against Perpetuities: Charles Look- 
eral er. New York. 
| in- Gifts to Minors: Mayo A. Shat- 
rop- | tuck, Boston. 
The | 
tin- | On Tuesday afternoon, the following 
1 ac- | addresses are scheduled: 
oe Federal Tax Responsibilities of 
Executor: Marvin K. Collie, Houston. 
rom Problems of Executor or Admini- 
ie strator in Closely Held Business: 
~~ Joseph Trachtman, New York. 
foal “Peter Potful is Testate Now,” or 
t to “The Client Meets His Takers”: a 
aux: humorous play illustrating how the 
f the} lawyer and trust officer get their 
man, 

Committee reports will be inter- 
spersed in the foregoing programs as 
well as on Wednesday morning. 

A B&B A 
Trust Conferences Committees 
Named 

Committees for the 25th Annual 
Western Regional Trust Conference of 
American Bankers Association, to be 
held at the St. Francis Hotel in San 
Francisco October 17 through 19, have 
heen announced by Raymond H. Trott, 
president of the Trust Division and of 
Rhode Island Hospital Trust Co. The 
general chairman for the Conference 
will be Laurence Tharp, vice president 
and trust officer of the Anglo California 
National Bank in San Francisco, with 
The Associated Trust Companies of 
Central California as hosts. 

} Philip S. Dalton, trust advisor of 
Anglo California National Bank, will 
be chairman of the Entertainment Com- 

____ mittee; Edwin McInnis. trust officer, 
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NEWS PARAGRAPHS... 


Bank of America N. T. & S. A., will 
head the Publicity Committee; Mrs. 
Harold G. King, wife of the trust officer 
of the Wells Fargo Bank and Union 
Trust Co., will be in charge of the 
Ladies Committee. Other chairmen 
named are: 


H. M. Bardt, vice president and sen- 
ior trust officer, Bank of America N. T. 
& S. A., Program Committee; Bradley 
B. Brown, vice president and trust off- 
cer, American Trust Co., Finance Com- 
mittee; R. V. Walsh, vice president and 
trust officer, Crocker First National 
Bank, Hotel & Registration Committee. 


The other A.B.A. regional trust meet- 
ing, the 20th Mid-Continent Trust Con- 
ference, will be held in The Drake 
Hotel, Chicago, November 8 and 9. E. 
A. Berndt, Jr., assistant vice president 
of the American National Bank and 
Trust Co., is chairman of the Commit- 
tee on Arrangements for the Conference 
whose host will be the Corporate Fidu- 
ciaries Association of Chicago. 

A A A 


Trust Fees Unfrozen 


The Office of Price Stabilization has 
just issued general overriding Regula- 
tion 14, effective July 9, exempting from 
ceilings interest for the use of money 
and services relating to trust, estate, 
escrow and corporate fiscal agency ser- 
vices: executorships, administratorships, 
guardianships, conservatorships and 
committeeships of minors and incom- 
petents, trusteeships, coupon and divi- 
dend paying agency services, stock 
transfer agency and registrarship ser- 
vices. 

A & A 
Pension Plan Growth Noted 


Aggregate contributions by employ- 
ers and employees to pension plans in 
1949 were estimated to be about $1.- 
600,000,000 by Alfred J. Bohlinger in 
his report to the New York State Legis- 
lature as Superintendent of Insurance. 
This figure represents a projection of 
data compiled by the Bureau of Inter- 
na! Revenue. Of the estimated eight 
million persons covered in 1950, Mr. 
Bohlinger calculated that 2,800,000 
were covered by plans administered by 
insurance companies, with the remain- 
der by bank trustees, unions or the em- 
ployers themselves. 

A study of 60 collectively bargained 
plans in New York, covering 341,827 
employees, reveals that eight plans with 





78,231 employees were administered 
by insurance companies, while 36 plans 
covering 200,414 persons were self ad- 
ministered or managed by trustees. 
There were 13 plans with 57,438 em- 
ployees which operated on a non-fund- 
ed, pay-as-you-go basis. 


A A A 


Trust Council News 


The West Virginia Life Insurance 
and Trust Council was organized on 
June 28th, with the following officers 
to serve until April 1, 1952: 


Pres.: Warren H. Eierman, Trust 
Officer, The Union National Bank, 
Clarksburg. 


Vice Pres.: Clyde O. Law, General 
Agent Northwestern Mutual Life, 
Wheeling. 


Vice Pres.: Alan A. Greenspon, 
C.L.U., Equitable Life Assurance So- 


ciety, Charleston. 


Sec.: David D. Taylor, C.L.U., Shen- 
andoah Life, Clarksburg. 


Treas.: Earl E. Thomas, vice presi- 
dent, trust officer & secretary, The 
Kanawha Valley Bank, Charleston. 

The Council in its organizational 
meeting adopted the Statement of Guid- 
ing Principles between Life Underwrit- 
ers and Trust Officers. It is expected 
that the Council will meet during the 
second or third week in September. 


A panel discussion on current de- 
velopments in pensions highlighted the 
last meeting of the current year for the 
Life Insurance and Trust Council of 
Los Angeles, held on June 18th. Mem- 
bers of the panel were Ron Stever, 
head of the pension consultant firm 
bearing his name; Thomas F. Neblett, 
labor relations consultant; and Harry 
D. Hause, assistant trust officer in 
charge of the pension department at 
Title Insurance and Trust Co. 


John A. Witherspoon, vice president 
and trust officer of the Third National 
Bank, was elected president of the 
Nashville Council at the May 28th meet- 
ing. H. Martin Nunnelley, C.L.U. of 
Massachusetts Mutual Life, was named 
vice president, and Overton Thompson, 
Jr., trust officer of Nashville Trust Co., 
was chosen secretary-treasurer. Fea- 
tured speaker was Edward L. Allison, 
head of the Tulsa estate planning and 
pension consultant associates bearing 
his name. Mr. Allison demonstrated the 
importance of cooperation among. at- 
torney, underwriter, accountant and 
trust officer in solving their mutual cli- 
ents’ problems, A select group of promi- 

(Continued on page 445) 
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How New York Trustees Invest 





under 





MODIFIED PRUDENT-MAN RULE 


N July 1, New York’s “Prudent- 
O Man” rule for trust investments 
became a year old. Quotation marks 
are prudently put about the phrase 
“Prudent-Man” because, as_ trustmen 
who have studied the New York statute 
know, it differs considerably from the 
true Prudent-Man rule, as developed by 
precedent in Massachusetts and codified 
in the model statute which was spon- 
sored by the Committee on Fiduciary 
Legislation of the Trust Division of the 
American Bankers Association. 

New York’s version differs in three 
respects: it defines standards of care 
in terms which are probably stricter; 
it requires that at least 65% of the 
fund shall be in securities of the type 
that have long constituted the legal 
list in New York; and it sets certain 
boundaries, however broad, to the re- 
maining not-to-exceed-35%. 

It is notable that the statute does 
not actually abandon the principle of 
the “legal list.” In sub-divisions (a) 
through (1) it re-states the familiar 
categories of what we shall call “tradi- 
tional legals.” By virtue of subdivision 
(m) the following now are included in 
New York’s legal list: obligations 
(other than the traditional legals) and 
common and preferrec stocks of any 
and all corporations domestic to the 
United States, provided that the total 
of such investments shall not exceed 
35% of the market value of the trust 
fund at the time any non-traditional in- 
vestment is made; and with the further 
provisos, in the case of obligations 
(other than issues of common carriers 
subject to I.C.C. regulation) that the 
corporation issuing them shall have 
some securities registered with the 
S.E.C.; and in the case of stocks (banks 
and insurance stocks excepted) that 
they shall be listed on a national securi- 
ties exchange. 


It has become popular to call the 
subdivision (m) items “non-legals;” 
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E. S. MacNEILL 


Vice President, Irving Trust Company, New York 


Recently Mr. MacNeill was asked to 
write for The Exchange, a monthly 
magazine published by the New York 
Stock Exchange, an article reviewing 
the first year’s operation of New York’s 
modified Prudent-Man Rule. In _prep- 
aration for the article, Mr. MacNeill 
made the survey by letter and tele- 


phone which is analyzed herein. As The 
Exchange is a magazine designed for 
investors generally, and a non-technical 


manner of exposition is sought, much 
that was revealed by the survey had to 
be omitted. In order to make the labors 
of his correspondents available to trust- 
men, whose interest would be technical 
rather than “popular,” Mr. MacNeill has 
written this article, eliminating much 
that was elementary or historical in the 
other piece, and concentrating on the 
investment policies pursued by New 
York trustees under their State’s liber- 
alized rule.—Editor’s Note. 





but to preserve the purity of their 
status as a category of statute-defined 
“legals” we shall use the term “un- 
traditional legals.” Another caution, at 
this point: it is easy to think of this 
category in terms of common stocks 
exclusively. In fact in popular interpre- 
tations of the Act it is commonly said 
merely that “35% may now be in- 
vested in common stocks.” But pre- 
ferred stocks, and bonds which do not 
belong in the aristocracy of the tradi- 
tional legals, qualify for the 35% cate- 
gory as well as common stocks. 


Survey of Action Taken 


On this anniversary of the inaugura- 
tion of New York’s modified Prudent- 
Man rule, it is pertinent to ask: What 
advantage have New York trustees 
taken of the opportunity thereby given 
to enlarge the scope of their invest- 
ments in legal trusts? 


At this point, a further fine distinc- 
tion must bedrawn. Not all trust funds 
are governed by the investment statute. 
In fact, according to the report of the 
Trust Investment Study Committee of 
the Trust Division of the New York 





State Bankers Association (which spon. 
sored the legislation) about 80% in 
volume of trust funds managed by 
corporate trustees in New York are 
governed by instruments which speci- 
fically give the trustees discretion be- 
yond the statutory limits—in practical 
effect, these are “Prudent-Man”’ trusts. 
The remaining 20%, which are the 
concern of this article, are trusts where 
the instruments are silent as to invest- 
ment powers—so that the statute auto- 
matically applies; or where the instru- 
ments contain explicit restrictions to in- 
vestments permitted by statute. 


Letters addressed to trust department 
heads (or the top investment officers) 
of 30 trust institutions in New York 
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City and up-State brought thoughtful | 


and factual replies. (It is my estimate 
that these institutions represent at least 
90% of the dollar volume of trust 
funds administered by corporate trus- 
tees in the State.) The question put 


was this: 
“In a typical trust fund limited to 
legals, what percentage has been invest- 


ed in securities which were not legal 
prior to July 1, 1950; and, of these, what 
percentage was in common stocks? 


“I realize that there is no such thing 


as a typical trust fund and_ therefore 
would expect any answer to involve a 
range of percentages and some commen 


tary on your investment policy as to com- 
mon stocks in the light of prices that 
have prevailed during the past year.” 


Diversity of Policy 


There was an interesting diversity of 
policy in New York City. Of the six 
institutions which are 
have the largest volume of trust busi 


considered to 


ness, three have gone to the limit, ot 
virtually to the limit, of 35‘% in the 
new category of legals. In one case, the 
complete changeover was made immed: 
ately or as rapidly as consents could be 
obtained wherever consents of benefic 
aries or co-trustees were prerequisite. 
The two other institutions in this group 
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made the changeover by “bites,” as one 
put it: 20% to 25% in one bite, with 
nibblings later. 

More cautious were the remaining 3 
of the top 6, who stayed in a range 
from 15% to 20%. A similar policy 
was followed by most of the other trust 
institutions in New York City and up- 
State. Indeed, as my eye glances down 
the compilation made from the letters, 
it sees most frequently: “15%-18%,” 
“about 20% ;” “10%-15%;” “18%;” 
“20637 “10% in small trusts—20% 
larger:” “20%-25%;” “10%-30% — 
about °4 in commons” — and so on. 
As | appraise (roughly, to be sure) the 
volume of trust funds represented by 
the various institutions, | come to the 
conclusion that approximately 20% of 
the legal trusts in New York are in- 
vested in the new class of untraditional 
legals. 


Common Trust Fund Policy 


Some writers shrewdly observed that 
“typical” performance would best be 








From “The Exchange” 





exemplified by their Legal Common 
Trust Funds. Here would be a leveling 
out relatively uninfluenced by special 
problems. Where data on common trust 
funds was supplied, the percentages — 
and the timing — ran close to the prac- 
tice of the institution in its general run 
of individual trusts, 

institutions found in_ their 
Legal Common Trust Fund the answer 
to a problem which beset many of the 
What to do in the smaller 
trusts? In most instances no distinction 


These 


others: 


was made, but there were several who 
felt that in the small trusts the least 
risks taken; consequently 
they bought none of the new class in 
trusts under a stipulated size. (Collat- 
eral query: What is a “small” trust? 
An up-State bank drew the line at 
$10,000; another—tentatively—at $20,- 
000; a large New York City institution 
played ultra-safe below $100.000. The 
relative populations of the communities 
represented could readily be estimated 
from their respective minima.) But one 
metropolitan trustee went the whole way 
in its smaller trusts (specifying no vol- 


should be 
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ume figure) in order to satisfy the 
more pressing income needs of those 
trusts, although in its larger trusts only 
half of the permitted 35% was bought. 


“What was bought?” The answer is, 
common stocks, as a general rule, rather 
than preferred stocks and untraditional 
bonds. Where other than commons were 
bought, the percentages generally were 
nominal. The reason, in epitome: one 
of the main purposes of the new law 
was to improve income. Matching qual- 
ity for quality, common stocks offer the 
greater return. Thus justification is 
given to the popular concept that this 
is a 35% common stock law. 


Anonymous Quotes 


The correspondence file is a_ rich 
mine for quotation. Anonymity was 
promised. The following contain, I 
trust, no imprudent disclosures. 


In the first letter an _ interesting 
formula approach is described: 


“Soon after July Ist we invested 20% 
in securities which were not legal prior 
to that date and increased by 5% dur- 
ing the first week of each subsequent 
month until we had reached the permis- 
sible 35% which with only one or two 
exceptions was in common stocks. In a 
very few trusts where there was rapid 
and/or regular rate of invasion and where 
an early termination of the trust appeared 
fairly certain, we did not invest in non- 
legals. During the time we purchased 
common stocks, the Dow-Jones Industrial 
Average ranged from about 208 to about 
226. Recently we have been inclined to 
sell some stock in our legal as well as 
discretionary trusts so as to have some 
reserve buying power.” 


The next letter illustrates the extent 
to which retained non-legals cut down 
the supply of “new money” available 
for stock purchases: 


“IT was amazed, when I checked up 
after July 1, 1950, to find that there were 
a considerable number of legal trusts 
where we had the right to retain original 
investments; and that we had retained 
enough common stocks so that in most 
cases the percentage was over 35%. Thus 
we found ourselves in the peculiar posi- 
tion that if we tried to make any changes 
in our holdings we should have to sell 
common stocks and add_ bonds, rather 
than vice versa. 

“In those accounts where we had only 
bonds we have added in most instances 
10% or 15% of common stocks, selling 
the lowest yielding bonds. In some cases 
the trust funds were all in tax exempts 
because of other income received by the 
beneficiaries, and in these we usually 
found it would not be advantageous to 
sell municipals and buy commons. 

“Generally speaking our policy has 
been in recent months to add only defen- 
sive stocks, with the stock market at 
seemingly high levels in relation to past 
performance. It would be our intention 
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to add good common stocks in the future 
whenever the market seems favorable. 
Naturally we would try to. keep the qual- 
ity of the issues purchased to leading 
names, and among those we have included 
bank and insurance stocks, utilities, oils 
and chemicals.” 


Medium Size Policy 


The following should be of particular 
interest to most readers, since it re- 
flects the thinking and experience of a 
medium sized bank in a medium sized 
up-State city: 

“Just prior to July 1, 1950 we estab- 


lished a new investment policy for our 
legal trusts to permit the investment of 


10% in common stocks for accounts of 
$70,000 and more, with decreasing ratios 
of percentages down to accounts having 
$20,000 of corpus value . .. in the belief 
that our main job of stewardship in ac- 
counts of lesser size in preserving princi- 
pal values overweighed other considera- 
tions. 

“By September 1950 we felt that cor- 
porate bonds, generally, had lost their 
attraction by comparison with governments 
and we began a clean out of all corpo- 
rate bonds with emphasis on utilities and 
medium-grade railroad issues. We author- 
ized the reinvestment up to one-third of 
the proceeds of sales in common and/or 
convertible preferred stocks with the bal- 
ance reinvested in governments (largely 
the 2%4s, 1969-64). At the same time we 


authorized reduction from $20,000 to $10,. 
000 in size of accounts which could be 
considered for purchase of investments 
under the new rule. This tied in with 
the action on corporates since most of 
the accounts between $10,000 and $20,000 
had acquired corporates over the years 
in order to improve income. A tabulation 
of our investment purchases in restricted 
trusts during the last six moaths of 1950 
shows the following pattern: 


U. S. Governments 49.75% 


Municipals 5.40% 
Common stocks 27.37% 
New York City Bank stocks 14.70% 
Mortgages and miscellaneous 2.78% 


“The latter part of October, 1950 we 
further amended our policy to permit 
consideration of accounts under $10,000 
individual circum- 
stances suggested application of the new 
ruling. In general, we had worked up to a 
maximum ratio of 20% of common stocks 
for legal trusts of $70,000 and more and 
down from there in trusts of lesser size. 


in value where the 


“We have largely confined our purchases 
to utility commons and bank stocks with 
a scattering of industrials purchased last 


FACTS ALONE 
are 
not 
enough 


For many years we have functioned 


summer for the iarger accounts. At the 
market have seen since last 
June we have not wanted to reach for 
the maximum ratio in the belief that 
better buying levels will be witnessed.” 


levels we 


Exception on Small Trusts 


This is the one that departed from 
the majority policy on small trusts: 


“It has been our practice with smaller 
legal trusts to invest in one move the 
entire 35% in ‘prudent man’ securities. 
The principal reason for the change in 
the law was to provide greater income. 
Therefore, most of our purchases have 
been common stocks because of the com- 
paratively low return obtainable from suit- 
able preferred stocks. Those used in all 
cases have been the equities of outstanding 
companies having an impressive record of 
earnings and dividends, and a favorable 
outlook. The more volatile type of stock 
has been avoided. 


as investment brokers, serving a large number of insti- 
tutional and individual clients. The raw material with 
which we work is facts—cold statistics. 


But the true value of our function lies not in facts alone, 
but in their ‘terpretation—in the clear-cut and accurate 


analysis our years of experience enable us to apply to “hy ter ine tek. ee ee eo 
ally limited stock purchases to roughly 
half of the permissible amount, leaving 
room for additional purchases, should they 


seem advisable at a future date.” 


specific investment problems. 


Only by keeping constantly informed concerning all 
aspects of markets and securities, and by evaluating these 
trends in the light of the individual situation, are we able 
to offer the sound, comprehensive investment service our 
customers expect of us. This same character of service 


Large Bank Pattern 
This is a large New York City bank: 

“We have some accounts restricted to 
legal securities, in which for any one of 
a number of reasons no purchases have 
been made to take advantage of the lib- 
eralization of the law. At the other ex- 
treme, we have a number of accounts 
where stocks were purchased promptly 
201 Devonshire Street after July 1, 1950, pretty nearly to the 

BOSTON 10 full extent of the 35% permitted, and 

| which today hold stocks worth more than 

35% of the whole because of the rise in 
the market. 

“The bulk of our ‘Section (m)’ invest 
ments consists of common stocks. In 4 
number of cases, however, where re-al- 
rangement of investments could not be 
undertaken until the market had already 
risen from its summer lows, we used 4 
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Practical Estate Planning 


SYMPOSIUM ON LAW SCHOOL 


IDESPREAD comment has been 

elicited by Professor Albert 
Harsch’s article, “Law School Course 
in Practical Estate Planning,” which 
appeared in the May issue together 
with the editorial “Bar-Bank-School 
Cooperation.” The reactions, from all 
sections of the United States and Can- 
ada, came from faculties, insurance 
company home officials, trust execu- 
tives, bar association and life insurance- 
trust council officers. Typifying the 
purpose and tone of the correspondence 
are the following remarks from Walter 
J. Brewer, assistant vice president and 
trust counsel of Seattle-First National 


Bank: 


N. Y. U.’s Graduate Seminar in 


“Judson Falknor, Dean of the Law 
School at the University of Washington, 
expressed to me his personal gratitude 
and pleasure for the recognition of the 
efforts of the Law School. He feels that 
this seminar is a very constructive addi- 
tion to the curriculum. 


“You are to be congratulated not only 
on the excellence of the editorial, but also 
on the pioneering and help that you are 
giving to the subject of lawyer-trust de- 
partment cooperation, and in the many 
other phases of trust work. Your maga- 
been a influ- 
ence and I am sure that all trustmen re- 
gard it as the “bible” of trust 
information.” 


zine has very constructive 


current 


A number of law schools reported 
on the courses which they have been 





COURSES 


developing in their approach to student 
training in the long neglected art of 
estate planning. In addition to the com- 
ments published in the appended sym. 
posium, advice has been received that 
the material was distributed at the an- 
nual convention of the Pennsylvania 
Bar Association; referred to the Min- 
nesota State Bar Association’s Special 
Committee on Law Students 
which is arranging panel discussions; 


Senior 


and considered by the Committees on 
Continuing Legal Education of the New 
York and Oklahoma Bar Associations. 

Following Mr. Trachtman’s descrip- 
tion of a pioneer course are quotations 
from letters to the editor. 





“Estate Planning and Administration” 


JOSEPH TRACHTMAN 


Lecturer in Law, New York University School of Law 


WO years ago, when Dean Russell 

D. Niles described the program of 
the Graduate Division of the School of 
Law of New York University, he point- 
ed out that 53 courses and seminars 
were being offered to more than 450 
lawyers who were graduates of 55 dif- 
ferent law schools.! The Chairman of 
the Committee on Graduate Studies is 
Associate Dean Miguel de Capriles.” 


In the field of Advanced Property, 
one of the Seminars is “dstate Planning 
and Administration.” The Seminar was 
inaugurated by Dean Niles in 1946, 
and he conducted it until I took it over 
in the autumn of 1949. Whether it was 
the first such Seminar offered in a 
university law school, I do not know— 
certainly it was one of the first, and | 
do not suppose that it matters very 
much whether it was the very first. But 
it is significant that the Seminar is part 


of a graduate program for lawyers that 

11 Journal of Legal Education 590 (Summer 
1949). 

2The courses and seminars are described in the 
Announcement of Graduate Courses which may be 
obtained from Alice J. Kassel, Secretary of the 
Committee on Graduate Studies, School of Law, 
New York University, Washington Square, New 
York 3, N. Y. 


436 


has been evolving for over 60 years— 
and it is worthwhile to quote briefly 
from what the Dean wrote about the 
program generally: 


“The program is unique in that it is 
designed for practising lawyers and for 
recent graduates who wish to practice 
law. Much of the work might more ac- 
curately be called advanced professional 
work than graduate work. We may be 
less pretentious about advanced work 
than some of our neighbors, but we take 
no ‘auditors’; all students must prepare 





JOSEPH TRACHTMAN 


their assignments, 
other exercises on time, and take ex- 
aminations. Unlike most post-admission 
programs, ours requires all students, 
whether senior partners or inexperienced 
young lawyers, to submit to academic 
discipline. * * * * 


present drafting or 


Graduate work is an important part of 
the program of a Law Center as conceived 
by Dean Emeritus Arthur T. Vanderbilt, 
now Chief Justice of the Supreme Court 
of New Jersey. Our graduate division 
has proved a valuable laboratory for ex- 
perimentation in new courses and new 
techniques of instruction. A graduate 
program may furnish the answer to the 
quest for more time in law school, for 
there are many advantages in scheduling 
part of a lawyer’s formal training after 
he has had some experience in the prac- 
tice. 


[This Report] may be of general in- 
terest because of the present awareness 
of the need for the continuing education 
of the bar. It is our belief that the law 
schools have a duty to the _ profession 
which does not end with the granting of 
the LL.B. degree; that in the over-all 
post-admission program there is an im- 
portant role for the law schools to play.” 


The Seminar begins with a lecture 
consisting largely of suggestions as to 
how a lawyer should go about the as 
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Arthur T. Vanderbilt Hall, new Law Center of New York University on Washington Square, 


from a drawing by architects Eggers & Higgins. 


sembling of data that is essential for 
planning—the “benign cross-examina- 
tion” of the client. In this lecture, also. 
there is a description of the respective 
roles of the lawyer, the corporate fiduci- 
ary. the life insurance counsellor, the 
public accountant, and the investment 
counsellor. 

Because so few lawyers, and even 
fewer students, have an adequate con- 
ception of the manifold uses of life 
insurance, and because life insurance is 
such an essential element in planning 
for middle class clients, and also for 
wealthier clients. we devote a separate 
lecture to the uses of life insurance. It 
has sometimes been necessary to run 
that subject over to another lecture or 
two. Because of the current importance 
of the “marital deduction,” at least two 
lectures are devoted to that subject— 
from the planning standpoint. 

There are no other formal lectures- 
and even these are not very formal. 
The greatest profit from a Seminar of 
this kind lies in the give-and-take of 
discussion—which sometimes runs far 
away from the topic that is assigned for 
the evening. 

In addition to the “problems” that | 
mention below, there is assigned read- 
ing. The recommended texts are: Shat- 
tuck. “An Esta'e Planner’s Handbook.” 
Prentice-Hall’s “Wills, Estates and 
Trusts” Service (which is made avail- 
able to the students on a special basis) , 
Tweed and Parson’s “Lifetime and Test- 
amentary Estate Planning” published 
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by the Committee on Continuing Legal 
Education of the American Law Insti- 
tute collaborating with the American 
Bar Association, and my monograph on 
“Estate Planning” published by the 
Practising Law Institute of New York. 
Current articles in the various law re- 
views, and, quite frequently. articles in 
Trusts AND Estates are also required 
reading. 

For teaching purposes, I classify es- 
tate planning problems in three cate- 
gories: 

(1) The middle class family—where the 
main source of income is a salary, and 
the estate consists of a moderate amount, 
or even a fairly large amount, of life 
insurance, and a family dwelling—with 
little to pass by Will. This focuses atten- 
tion on life insurance problems that are 
largely ignored by practising lawyers and 
makes it possible to make practical sug- 
gestions for the preparation of “simple” 
wills. 

(2) The upper middle class family— 
whose fortune is in a business—which 
presents the special problems relating to 
the disposition of business interests. 


(3) The older testator of more exten- 
sive wealth and family—which presents 
problems relating to the drafting of more 
complex wills and trusts. 

One problem in each of these cate- 
gories is assigned. To complete the 
problem, members of the Seminar are 
urged to talk about it with lawyers with 
some experience in estate planning and 
administration, trust officers, life insur- 
ance counsellors—and indeed with any- 
one who could possibly be of assistance. 
I also ask each of the leading trust com- 
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panies in New York City to supply the 
members of the Seminar with speci- 
mens of the forms of wills, trusts, tax 
charts and other material that the trust 
company has for distribution to mem- 
bers of the Bar. The functions of corpo- 
rate fiduciaries with suggestions as to 
how and when and why their services 
are useful are mentioned throughout the 
work of the Seminar. 


The members of the Seminar are 
encouraged to join themselves into 
groups, and present joint solutions of 
the problems. (This not only encour- 
ages the kind of group judgment that 
is one of the advantages of practising 
with partners—it results in fewer 
papers for the instructor to read and 
grade. ) 

To complete each problem, every 
member of the Seminar (or his group) 
is required to turn in on the due date: 

(a) a letter or report to the client out- 
lining in detail the plan that is recom- 
mended, and why it is recommended. 

(b) the working papers, i.e., tax and 
other calculations, memoranda of law, and 
other office memoranda that would ordi- 

narily be worked up in the course of a 

job. 


(c) final drafts of the documents called 
for by the recommended plan. 


Perhaps the best way to describe the 
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work of the course would be to set out 
the problems that are so assigned and 
also to reproduce a set of examination 
questions. But it takes three or four 
mimeographed pages to present the 
facts of each problem and about the 
same number of pages for the examina- 
tion, and there is not enough space 
available here. The examinations are 
“open”—the student may bring to the 
examination room his class notes and 
any texts or other materials that he 
thinks will be helpful. The work on 
the problems during the term counts as 
half of the final grade, and the exam- 
ination counts for the other half. 


Experienced professors of law, who 
have giver much thought to what 
should be in the curriculum of law 
schools, are not agreed as to whether 
it is wise, or even feasible, to offer to 
law students courses whose aim is to 
teach or train students in the lawyers’ 
“arts and crafts’—like drafting wills 
and trust agreements. 

This Seminar is, however, only 
offered to lawyers who have had the 
benefit of systematic instruction, as 
students in recognized law schools, in 
the law of Property, Wills, Trusts and 
Future Interests—and courses in these 
subjects, as well as a course in Gift and 
Estate Taxation, and an undergraduate 
course in Drafting, are prerequisites for 
admission to the Seminar. A_ limited 
number of applicants who do not have 
all the prerequisites, but who have the 
equivalent by way of experience, are 
accepted. 

We know that even by so restricting 


the members of the Seminar, we cannot 
hope in two-hour classroom meetings 
heid once each week, during a semester 
of about 14 weeks, to turn out experts 
competent to counsel in the planning of 
estates and to cope with all the current 
planning and administration problems 
that make the work in this field so 
much more complicated and turbulent 
than it was even a few decades ago. 
We know that we cannot hope for such 
success even though the description of 
the Seminar in the Announcement of 
Graduate Courses warns that: 
“Students must be prepared not only 
to do reading usually required for law 
school courses, but to devote considerable 
time to preparation of estate plans and 
drafting documents. Emphasis is on prob- 
lems that arise most frequently in prac- 
tice.” 

But for the student who has the pre- 
requisite courses, who is determined to 
become proficient, and willing to de. 
vote time and effort, we can do some- 
thing more than just to give him a 
glimpse into the shop where the work 
is done. We can let him walk into the 
shop, try his hands with some of the 
tools, and even complete a few tasks 
with his hands. Thus, 
cannot hope to turn out experts, we 
do give not only a demonstration of 
what it takes to produce an artistic job, 
but a little participation in the produc- 


own while we 


tion of such jobs. 

For the first semester we accept about 
30 students. For the second semester, 
we take only 15, selected largely on the 
the done in the first 
semester. In a there is 


basis of work 


small group 
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more opportunity for a student to bring 
up points that will puzzle him despite 
all the reading he has been able to do, 
and which can sometimes be adequately 
discussed only on the basis of what is 
actually going on in the every day ad- 
ministration of estates and trusts and tax 
planning. And when it comes to draft- 
ing, | think that 
gained from the student’s efforts unless 
his work is reviewed very much in the 
same way that an apprentice’s work is 
gone over by his employer. That is why 
more drafting is assigned in the sec- 
ond semester than in the first. And that 
is why, also, this instructor is planning 


not much is to be 


to bedevil the Dean for some assistants 
to go over the drafting jobs submitted 


by the members of the Seminar. 


Other Law Schools 

University of California, Los Angeles 

It is interesting to know that there 
is another course in Estate Planning on 
the coast. We started an experimental 
course here in Estate Planning in 1948. 
It has been quite successful. 

This year it was opened to attorneys 
the 
law school as a part of our new Gradu- 


as well as third year students in 


ate and Advanced Professional Pro- 
gram. There were fifty-eight attorneys 


and twelve senior law students in the 
The courses in Taxation of Trusts 
and Estates and Taxation of Life Insur- 


ance have not been offered 


class. 


before to 
the best of my knowledge. 


John W. Ervin, 


Professor of Law 
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Established 1863 


University of Santa Clara, Cal. 


I had already read Professor 
Harsch’s article but appreciated receiv- 
ing the reprint. You may be interested 
in what we have been doing at Santa 
Clara. During the semester just finished 
we gave for the first time an elective 
course in the subject of estate planning. 
The course was conducted on the semi- 
nar plan and included lectures by ac- 
countants, trust officers and attorneys, 
together with drafting and planning 
several estates. We found TRUSTS AND 
ESTATES a valuable aid in the 
course. Many articles in it supplied us 
with information and ideas we would 
not otherwise have found. In addition 
to your publication we used Shattuck’s 
book, Stephenson’s lectures on drafting 
trust and will provisions, Bowe’s two 
books. Trachtman’s pamphlet, various 
other publications, and mimeographed 
materials. 

For the next time the course is given 
I am preparing a syllabus to give to the 
students. The matter in the syllabus. 
plus lectures and practice in planning 
and drafting, should give a better cov- 
erage of the subject. The thing that in- 
terests me most at the moment is the 
possibility of publication of a book on 
estate planning designed for use in law 
school courses. Jt is my understanding 
that Prentice-Hall may soon publish 
one. If it is a good job, estate planning 
will become a standard course in the 
law Lack of good teaching 
matter has discouraged many ‘faculties. 

John Henry Merryman, 
Assistant Professor of Law 
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University of Connecticut, Hartford 


For the past several years, this law 
school has offered to selected seniors 
a seminar in estate planning. The gen- 
eral objectives of the seminar are very 
similar to those described in the article 
by Mr. Harsch. Our seminar, conducted 
by Laurence Ackerman, Dean of the 
School of Business Administration, has 
been highly successful and well received 
by the participating students. Dean 
Ackerman, a lawyer with wide experi- 
ence as a consultant in the field of 
estate planning, also offers a course in 
Insurance Law. 


Bert E. Hopkins, 
Dean, School of Law 


John B. Stetson Univ., DeLand, Fla. 


I have taught a course in Estate 
Planning based upon personal experi- 
ence in the field. I have used as a text 
Mr. Shattuck’s book on Estate Planning, 
the Practicing Law Institute’s mono- 
graph on Estate Planning, and other 
literature in the field. The course has 
been handled on a lecture and discus- 
sion basis and the working of prob- 
lems in planning which have been 
given to the students. 
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On insurance planning, I have usu- 
ally had the cooperation of insurance 
specialists in this area who have al- 
ways been more than willing to give 
me assistance in this matter. 
James R. Wilson, 
Professor of Law 
& 
Washburn University, Topeka 


It has been one of my goals to at- 
tempt to inaugurate a course, fiduci- 
ary administration, which would have 
the breadth and scope of the course 
which is outlined by Professor Harsch. 
At the present time we have independent 
courses in Trusts, Wills. Federal Taxa- 
tion, and Future Interests. We have also 
recently inaugurated a course in Legal 
Accounting. However, the defect in this 
program is that we do not have an 
integration of all of these courses so 
as to adequately present the fiduciary 
problems involved, nor do we tie in the 
insurance and taxation problems sufh- 
ciently with the questions pertaining to 
the planning of the estate of a client. 


One thing which would certainly aid 
in the formulating of more fiduciary 
courses along the lines indicated by 
Mr. Harsch would be a post graduate 
course for law school instructors offered 


by 


competent trust administrators, 
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teaching the instructors themselves 
more of the details relative to the in- 
tegration of the services of the account- 
ant, lawyer, corporate trustee, and un- 
derwriter. 


Lloyd L. Hall, 


Lecturer of Law 
9 
University of Minnesota, Minneapolis 

I was primarily in charge of a Semi- 
nar on Estate Planning here. In giving 
it we had the cooperation of life insur- 
ance underwriters and faculty members 
in the fields of trusts, wills. future in- 
terests, taxation and accounting. We 
were able to integrate the Seminar work 
with a post admission course in Estate, 
Inheritance, and Gift Taxation, given 
for members of the Bar by law faculty 
members, practicing lawyers. trustmen, 
tax and court officials. We believe this 
association had an excellent effect on 
the students. 

We, and the students who participa- 
ted, think the course well worth 
while. In addition to lectures and dis- 
cussions of the subject matter, two 
practical problems were assigned. The 
improvement shown from No. 1 to No. 
2 problem was more than satisfactory. 
In the future we hope to bring in more 
outside people—particularly from trust 
institutions. 


1S 


We tried to promote the idea that 
successful estate planning is a team job. 
I think we succeeded. We also tried to 
promote the idea that tax avoidance 
should not be the prime objective in 
estate planning. | suspect that a passion 
for tax avoidance—not always curbed 
by those who should—has produced 
more bad estate plans than any other 
one thing, lawyer’s ignorance of estate 
planning alone excepted. I trust you 
will make a distinction between tax 
planning and estate planning. 

Edward S. Bade, 


Professor of Law 








Syracuse University 





For the past two years the Syracuse omy 

. : 7 some 
University College of Law has devoted Univ 
a good deal of curriculum time to estate ticle 
planning and estate planning problems, client 
However, our approach has been some. tle 
what different from that described in die: 
Professor Harsch’s article. We have co- seque 
ordinated all of our upper class courses rtd 
which in any way bear upon estate ‘edalons 
planning into one single course entitled arte 
“Trusts and Estates.” This course js ate 
taught five hours each week of the! o¢ 4), 
two semesters of the senior year or nares 
about 190 hours in all. wae" 
involv 

It is a composite of the following | and | 
courses: Intestate Succession, Gifts, | ance, 
Wills, Trusts. Future Interests, Fiduci- | these 
ary Administration, Federal Estate Tax- | studen 
ation, Federal Gift Taxation, Federal | are g1 
Income Taxation (as the last mentioned | charge 
relates to the fields covered). It has | studen 
been our practice to have a representa- | basis. 
tive of the Federal Security Administra-| At t 
tion discuss the impact of social secur- College 
ity in the estate planning field. | plannir 
At the outset of the course the pro- lar to 
fessor in charge devotes some time to| themse 
the explanation of the necessity for a with th 
planned estate. Following the material life in 
on Wills. each student in the class is} 'eam o 
required to draw a simple will which is insuran 
then discussed with him. Following the} !°r wh 


material on ‘Trusts. sample _ lifetime these pi 
trusts are prepared by the students and 
again considered. The various vehicles 
of lifetime giving. other than giving in 
trust, are also discussed on an illustra 


tive basis. each student being requirec 


Univ, 0 


We 


© » ‘ > > 2 o} a Ta ° 
to prepare sample deeds of gift carricul 


problems are discussed in connectiot 
with the basic substantive law principle 
giving rise to them. 


late pla 
great de 
describe: 

About midway through the  secongbeing gi 
semester. separate estate planning probjington S 
lems are given to teams composed of’: that y 
two students each. It is required tharials wh 
printed { 
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these problems be worked out in a 
somewhat similar fashion to that of the 
University of Washington Seminar; i.e., 
each team must prepare a letter to the 
client explaining its recommendations; 
a memorandum covering the explana- 
tion; a detailed analysis of the tax con- 
sequences, both before and after adop- 
tion of the plan; a proposed will effect- 
uating the plan; and a living trust, if 
desirable; and whatever other docu- 
ments are required, such as a waiver 
of election, a deed of gift, ete. The 
problems distributed for student effort 
involve close-held corporations, pension 
and profit sharing agreements, insur- 
ance, and the like. The solutions to 
these problems are turned in by the 
student shortly after Easter Vacation, 
are graded by the faculty member in 
charge and then discussed with the 
students on an individual or collective 


basis. 
At the termination of the course, the 
College of Law sponsors an_ estate 


planning panel. Sample problems simi- 
lar to those considered by the students 
themselves are prepared in conjunction 
with trust officers of local banks and 
life insurance Then a 
team of one trust officer and one life 
insurance underwriter. with a modera- 


underwriters. 


tor who is usually a lawyer. discusses 
these problems before the student body. 
Paul Shipman Andrews, 
Dean, College of Law 

® 


Univ. of Pennsylvania, Philadelphia 


We are planning to put into our 
or seminar in es- 
have read with a 
your article which 


curriculum a course 
late planning and | 
great deal of interest 
describes the estate planning course 
being given at the University of Wash- 
ington School of Law. Our present hope 
is that we will be able to devise mate- 
tials which will give the students in 
printed form a good part of the matter 


Cw 


ersey 


for New Jersey ancillary administration 


experience 
record 
facilities |¥ 


which otherwise would be given them 
by guest lecturers, although we would 
not dispense with such lecturers com- 
pletely. However, the whole matter is 
in the planning stage. 


In the past two years I have been 
giving a seminar on income taxation 
with emphasis on litigation. We hope 
that the estate planning course will 
have its chief emphasis upon counseling 
and planning rather than litigation. 


Paul W. Bruton, 
Professor of Law 


e 
Vanderbilt University, Nashville 


I was very much interested in your 
description of the course in estate plan- 
ning at the University of Washington 
School of Law. This appears to be an 
excellent undertaking in a field of great 
importance to the practicing lawyer. 
We have a member of the faculty who 
devotes his time to taxation and estate 
planning and we give considerable em- 
phasis to this field in our curriculum. 


Ray Forrester, 
Dean, School of Law 


Insurance Companies 
Conecticut Mutual Life, Hartford 


We want to go on record as heartily 
endorsing the program which you have 
originated in attempting to educate the 
lawyers and trust officers in the country 
concerning the part which life insurance 
can play, particularly in the field of es- 
tate planning. Our representatives find 
that recommenda- 
tions which have been made to their 
prospects and clients concerning the in- 
clusion of life insurance in the pros- 
pect’s estate plan have been blocked by 
the antipathy displayed towards the 
institution of insurance, but perhaps it 
may be due to the failure of law 
schools to train their students in the 


in many _ instances 
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principles of insurance and their appli- 
cation to estate planning problems. 


E. A. Starr, 


Superintendent of Agencies 
2 


Guardian Life, New York 


Reports of the great lack of knowl- 
edge of life insurance and sometimes 
hostility on the part of many lawyers 
are, I believe, exaggerated. Edwin M. 
Otterbourg, of the New York Bar, who 
is prominent in American Bar Associa- 
tion activities, has written:— 


“Lawyers have always had a very friend- 
ly feeling toward life insurance men be- 
cause, like the great majority of our 
people, they and their families have bene- 
fitted by having been induced to secure 


life insurance. Indeed, it may be said 
with confidence that by and large the 
principal safe investment that lawyers 


have found they were able to make for 
themselves has been life insurance.” 


Where we have found lack of knowl- 
edge on the part of the legal profession 
is in understanding business life insur- 
ance and its application to sole proprie- 
torships, partnerships, and corporations. 
The buy and sell agreements most often 
used in connection with such plans also 
seem to be unfamiliar to many lawyers. 


MEREDITH 
GALLERIES 


110-114 East 58TH STREET 
NEW YORK 22, N. Y. 
PLaza 3-0572 
















SALES AT PUBLIC AUCTION 
FOR ESTATES OR INDIVIDUALS 


ANTIQUES, FURNITURE, 
FURNISHINGS, PORCE- 
LAINS, PAINTINGS, 
RUGS, SILVER, JEWELRY, 


etc. 


LITERARY PROPERTIES. 
ACCEPTED APPRAISERS 
FOR INHERITANCE TAX, 
INSURANCE, etc. 


Bank References Upon 
Request 
Under the Personal Supervision 
of 
Mr. BRADLEY DELEHANTY & 
Mr. STANLEY SOLON 






441 








As a speaker at the Insurance Sec- 
tion of the American Bar convention 
this coming September, I have chosen 
as my subject “The Lawyer and Busi- 
ness Life Insurance.” It should be one 
step in helping the lawyers to under- 
stand this important contribution to the 
continuation of American business en- 
terprise. 

The law school course in estate plan- 
ning given at the University of Wash- 
ington Law School certainly is sound. 
I do hope more of our law schools use 
the same idea, for such practical 
courses, supplementing the theory of 
law, will enhance not only the reputa- 
tation of the lawyer but also of the 
school from which he comes. 


Daniel J. Reidy, 


General Counsel 
* 
New York Life, Green Bay, Wis. 


I think you will find an interesting 
story in what has been undertaken by 
the University of Wisconsin. Last year 
the University’s Department of Insur- 
ance, in conjunction with the State 
Association of Life Underwriters, spon- 
sored a Seminar in Advanced Under- 
writing, which ran for a full week. Its 
success was such that another Seminar 
is scheduled for August under the des- 
ignation: “Selling through Knowledge— 
The Life Underwriter and Estate Plan- 
ning.” George J. Laikin, Edwin H. 
White and the writer are among the 
thirteen scheduled lecturers on the four 
broad topics of: 1. finding the client’s 
problems in transfer of property at 
death, 2. client’s business at death, 3. 
special devices in transfer of property, 
and 4. underwriter’s place in estate 
planning team. 


L. E. Balza, 
Top Club Council 


Penn Mutual Life, Philadelphia 


We are happy to have this evidence 
of the further education of lawyers in 
life insurance. One of our outstanding 
underwriters in Seattle, Sanford M. 
Bernbaum, C.L.U., recently had an 
article in the Washington Law Review 
on the role of the underwriter in Estate 
Planning. 

TRUSTS AND ESTATES is an important 
part of my regular reading and very 
frequently valuable information is ob- 
tained from it. 


Aaron M. Royal, 
Manager of Field Training 


Trust Institutions and Councils 
First National Bank, Atlanta 


I congratulate you on the program 
you are following in Trusts ANpD Es- 
TATES. I think one of the greatest op- 
portunities we have is working closely 
with law schools concerning estate plan- 
ning. There is a real occasion for mu- 
tual cooperation which will result in a 
better job for the public. 

N. Baxter Maddox 
Vice Pres. & Trust Officer 


Delaware Life Insurance and 
Trust Council, Wilmington 


Since this business of estate planning 
is practically in its infancy, | can think 
of no better arrangement than to edu- 
cate the law students in this interesting 
subject, which more and more people 
are becoming conscious of each day. 

George R. Dougherty, 
Secretary 
* 


Detroit Trust Co. 

As past president of Detroit Life In- 
surance and Trust Council, | believe 
the Councils throughout the United 
States could also do a great job of 
“co-educational” work towards a_bet- 
ter relationship with lawyers if they 
would start at the level 
rather than wait until lawyers start in 
private practice. 

Vance L. Desmond, 
Assist. Vice President 


also school 


Bank and 


Mercantile-Commerce 
Trust Co., St. Louis 

I have been doing everything possible 
here in St. Louis to effect closer coop- 
eration with the Bar, but I think your 
suggestion that a plan be started in the 
law schools a very wise one. You know 
that for many years Gilbert Stephenson 
made trips all over the country, talking 
to law students in the various universi- 
ties regarding the drafting of instru- 
ments. Each year it was my privilege 
to conduct him to the law schools in 
St. Louis, where he delivered very in- 
teresting addresses. 


Joseph W. White, 


Vice President 
& 


American Trust Co., Charlotte 

We are very much interested in the 
article on the University of Washing- 
ton Estate Planning Seminar and want 
to distribute copies of it to the three 
Law Schools here in North Carolina. 


(Ed. Note: We had already done so.) 





Our interest arises from the fact that 
we annually conduct a_ will-drafting 
contest for students of these schools. Its 
performance has been best at the school 
where an estate planning course is a 
part of the curriculum. 


Edwin V. Mack, 


Associate I'rust Officer 





First National Bank, Portland, Ore. 


We are familiar with the Washing- 
ton situation because of our close con- 
tact with Washington trustmen. For the 
last several years all three of the Oregon 
law schools have been supplied with, 
and have expressed appreciation upon 
receiving, our form book of wills and 
trusts. In making calls upon young 
lawyers | have found on several occa- 







sions that the lawyer was already fa- 





miliar with these forms from his studies 





in law school. 





Our estate planning panel for law- 





yers' meetings last year also proved 





highly successful and we are laying 





plans to follow up consistently on that 
project of keeping the lawyers up to 
date on trust business, particularly es- 







tate analysis. 





George W. Stewart, 
Trust Officer 









Dallas National Bank 






I was very pleased to read your May 
article because | have just completed 
the Southern Methodist University’s 
first graduate law school class in Estate 
Planning. The class was conducted by 
Thomas QO. Shelton, Jr., an outstanding 
tax attorney. | took the liberty of send- 
ing him the reprint of the article. Since 
S.M.U. has dedicated its legal center. 
it is taking an active part and_ will 
now give a graduate degree in taxa- 




















tion. 





Ralph E. Scott, 
Trust Officer 









Seattle Life Insurance & Trust Council 






We are pleased that you are giving 
publicity to the estate planning pro- 
gram which our Seattle Life Insurance 
& Trust Council has participated in 
with the University of Washington Law 
School. This is our project each year 
and we are pleased to note that you 
are recommending its adoption by other 
trust councils throughout the nation. 


Gordon E. Crosby, Jr. 
President 
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15th COMMENCEMENT FOR G. S. B. 





Trust Majors at Graduate School of Banking 


HE fifteenth commencement cere- 
IL mony of The Graduate School of 
Banking conducted by the American 
Bankers Association at Rutgers Uni- 
versity brought to a close on June 29 
the annual two-week summer session, 
one of three required for graduation. 
Of the 1,021 bank and government 
officials enrolled this year, largest in 
the School’s history, 290 were in the 
Class of °51, representing 31 states, the 
District of Columbia and Cuba. Thirty- 
three graduates had majored in Trusts. 
one of the four main divisions of the 
curriculum. The Class of 52 has 52 
Trust majors and the following year has 
45. 

This year’s class elected as its perma- 
nent president Morton Smith, vice presi- 
dent of the Girard Trust Corn Ex- 
change Bank, Philadelphia; and as its 
permanent secretary Wallace W. Braw- 
ley, vice president of the Peoples Bank 


& Trust Co., Rocky Mount, N. C. 

The trust major students elected a 
committee to represent them in the 
activities of the school while they are 
there. H. A. Hardin, class of 1952, as- 
sistant trust officer of the Security-First 
National Bank of Los Angeles, was 
elected chairman. Other members are 
shown in the accompanying photo. 

The Richard W. Hill Award to the 
oldest member of the graduating class 
was presented to Max Stieg, executive 
vice president and cashier of the Dairy- 
man’s State Bank, Clintonville, Wis. 
This award was established several 
years ago in memory of the registrar 
of the Graduate School during its first 
ten years. 


Add 


The Banker and Inflation 
W. Randolph Burgess, Chairman of 


executive committee, The National City 
Bank of New York and former presi- 
dent of the A.B.A., made the following 
remarks before the Economics Seminar, 
one of the highlights of the session. 


“Steps which we have taken in arm- 
ing America and in financing that pro- 
gram and trying to control inflation 
are already impairing the freedom of 
our economic life. Price and wage con- 
trols, high taxes, allocation of materials, 
and bigger bureaucracies, all have taken 
their toll of freedom. The longer they 
are continued, the more they will im- 
pair the human values which are at the 
heart of our civilization and progress. 


“We must, for the present, subject 
ourselves to controls of materials and 
prices and wages, even though these 
controls work badly. But there are some 
areas where we have a choice, where 
we can use methods which less impair 
our national freedom than alternative 
methods. The field of bank credit is one 
of these. 


“The place of credit in the present 
inflation is shown by the following 
changes in economic factors since a 
year ago. 


Industrial production up 17 % 
Wholesale prices up 17 
Velocity of money up 15 (April) 
Total money supply — wp.4 (April) 
Total bank loans and 

investments _up 3 


“These figures illustrate a principle 
of monetary policy often neglected. To- 
day’s economic events are partly the re- 
sult of policies followed months and 


years before. For almost two decades 
the Government of the United States 
has been following inflationary policies 
in government spending, unbalanced 
budgets, and easy money. An anti-infla- 
tionary money policy today can only 
partly offset the unsound policies of 
many years. Bank loans used in part 
to build excessive inventories and to 
finance heavy consumer spending are 
one of the causes of inflation, and we 
bankers have a responsibility we can- 
not escape. 

“At present three general sorts of 
credit control are being used with con- 
siderable success: the traditional cen- 
tral banking controls, regulations over 
three kinds of credit, and voluntary 
controls. The primary responsibility for 
the inflation does not lie in bank credit. 
The root cause lies in spending, actual 
and anticipated, by the United States 
Government. The first essential need is 
a balanced budget. We have been try- 
ing to carry on a record-breaking hous- 
ing and public works program and busi- 
ness expansion in non-essential lines at 
the same time that we steadily increase 
our expenditures for war. 

“The way to deal with this (inflation) 
pressure is to check the spending stream 
at its sources. This means dealing with 
the main arteries of public and private 
spending: the government budget, and 
the private spending for houses, factor- 
ies, and other long term projects.” 
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TRUST MAJOR REPRESENTATIVES 


As is customary each year during the summer 
session of the Graduate School of Banking 
at Rutgers, students taking the Trust Major 
course last month elected a committee to 
represent them in the activities of the school. 
Shown above, |. to r. front row: Merle B. 
Mitcham, assistant trust officer, Oil City 
(Pa.) National Bank; J. Benjamin Moore. 
trust officer, First National Bank, Atlanta; 
H. A. Hardin, assistant trust officer, Security: 
First National Bank, Los Angeles; Wallace 
E. LeCount, examiner, Connecticut State 
Banking Department, Hartford; Second row: 
l. to r.: Miles Poindexter. assistont trust off: 
cer, American National Bank & Trust Co.; 
Danville, Va.; Thomas S. Vise, assistant trust 
officer, Union National Bank, Little Rock. 
Ark.; Braxton B. Townsend, assistant trust 
officer, Peoples Bank & Trust Co., Rocky 
Mount, N. C. 


TRUSTS AND EstTaTEs 


SEP 





nen 
me 


nua 
hele 
Jun 
gol 


con 


on | 
ing! 
at t 
12th 
Sou 
and 
on t 
the 
and 
Lak 
Jers 
Age 
Life 
in tl 
Brus 
The 


T 
ing 
men 
of tl 
utes 
to p 
legis 
in ¥ 
stric 
tutio 
Stev 
tions 
port. 

TI 
that 
poser 
time 
Over 
Taxe 
cour 
mad 
cove 


Legi s 


JuLy 


les 
tes 
les 
ced 
fla- 
aly 

of 
art 

to 
are 


an- 


on) 


eam 
with 
vate 
and 
‘tor- 








nmer 
nking 
Major 
ee to 
-hool. 
le B. 
City 
[oore. 
janta; 
urity: 
allace 
State 
row: 
st offi- 
. Cos 
. trust 
Rock. 
trust 
Rocky 


TATES 








NEWS 


(Continued from page 431) 


nent local attorneys were guests at the 
meeting. 


New officers were chosen at the an- 
nual meeting of the Delaware Council, 
held at the Concord Country Club on 
June 7th. The meeting was preceded by 
golf and cocktails. The slate for the 
coming year is: 


Pres.: Leonard C. Kiesling, Conti- 
nental American Life. 


Vice Pres.: George Dougherty, trust 
officer, Equitable Trust Co. 


Secy.: J. Paul Heinel, Travelers Life. 


Treas: Joseph P. Wortz, vice presi- 
dent, Security Trust Co., all of 
Wilmington. 


Other Councils also closed the season 
on a note of entertainment. The Wash- 
ington, D. C. Council held an outing 
at the Kenwood Country Club on June 
12th; the Estate Planning Council of 
Southeast Florida sponsored an outing 
and fishing trip for members and guests 
on the “Seminole Queen” on June 16th; 
the Detroit Council staged a golf party 
and dinner on June 19th at the Pine 
Lake Country Club; and the North 
Jersey Council joined with the General 
Agents & Managers Association and the 
Life Supervisors Association for a “day 
in the country” at the summer home of 
Bruce McWhinney, general agent for 
The Great-West Life. 

AAA 


Wyoming to Study 
Prudent Man Rule 


The Trust Committee of the Wyom- 
ing Bankers has recom- 
mended that it make a study next year 
of the “Prudent Man Investment” stat- 
utes in the several states, preliminary 
to possible recommendation of enabling 
legislation. This is a difficult problem 
in Wyoming insofar as the present re- 
striction on trust investments is consti- 
tutional, commented Chairman Max F. 
Stevens, Vice President Wyoming Na- 


Association 


tional Bank, Casper, in his annual re- | 


port. 

The Committee also recommended 
that a study be made leading to pro- 
posed remedial legislation to extend the 
time for making claims for refunds. 
Overpayment of Wyoming Inheritance 
Taxes cannot be recovered in ordinary 
course of business unless the claim is 
made within two years. Otherwise, re- 
covery can be had only by act of the 
Legislature. 


Jury 1951 


Fiduciaries Association 
Formed in Illinois 


The Corporate Fiduciaries Associa- 
tion of Southern Illinois, was formed 
at a dinner meeting held June 6 in the 
Officers Lounge of the Alton Banking 
& Trust Co. Officers elected for the 


first year were: 


Pres.: John M. Carnahan, Jr., trust 
officer, Alton Banking & Trust Co. 


Vice Pres.: Arthur C. Boeker, vice 
president and trust officer, Edwards- 


ville National Bank & Trust Co. 


Sec.: John Gainer, assistant trust 
officer, First National Bank & Trust Co., 
Alton. 


Treas.: G. B. Geiser, vice president, 
cashier and assistant trust officer, First 


National Bank, O’Fallon. 


Member Exec. Comm.: Ernest A. 
Karandjeff, vice president and trust 
officer, Granite City Trust & Savings 
Bank. 


Representatives at the organization 
meeting were primarily from those 
banks and trust companies located in 
Madison and St. Clair Counties; how- 
ever, membership is available to any 
State or National bank or trust com- 
pany doing estate and trust business 
and located in Southern Illinois. 


AAA 
Prudent Man Vetoed in Ohio 


Governor Lausche of Ohio vetoed the 
Probate Code bill which contained among 
other things a version of the prudent 
man rule. It is believed that the bill was 
rejected because of opposition on the 
part of those who were retained to pre- 
serve the eligibility of the securities of 
the International Bank for Reconstruc- 
tion and Development, according to the 
report of the Ohio Bankers Association 
Trust Committee, George F. Karch, chair- 
man. Mr. Karch, who is vice president of 
The Cleveland Trust Co., expressed the 
belief that the rule will be adopted with- 
in a reasonable time. 


A A. 


Lawyers’ Magazine Devoted 
to Canadian Trust Business 


The April issue of Lex, the Lawyers’ 
Magazine published in Toronto, is de- 
voted largely to trust business in Canada. 
In addition to a summary of trust com- 
panies’ financial statements, there are 
the following articles: “The Corporate 
Trustee in Canada,” by Gordon C. Lind- 
say; “The Obsolete Will,” by Ernest T. 
Godwin; “The Lawyer and the Trust 
Company,” by John R. Stirrett; ‘“Invest- 
ment Powers,” by T. D’Arcy Leonard, 
K.C.; and “Some Hints on Estate Plan- 
ning,” by C. A. Jerry. 


Price-Control Is Not 
Inflation Control 


Even at their best, price controls are 
a temporary and superficial expedient, 
dealing with symptoms, not causes, of 
inflation. If inflationary pressure is al- 
lowed to accumulate beneath them, that 
pressure will eventually break through 
the controls, says the lead editorial 
in the July Guaranty Survey, published 
by Guaranty Trust Company of New 
York. Meanwhile, the controls may 
have served to intensify the pressure by 
masking the need for fundamental anti- 
inflationary measures such as keeping 
the Government’s budget balanced and 
preventing excessive credit expansion. 


Governmental price control may be 
merely a stop-gap, yet it can be use- 
ful over short periods marked by rapid- 
ly changing conditions. There is con- 
siderable ground for the view that the 
United States is entering such a period. 
Taking cognizance of peace overtures 
the editorial expresses doubt that the 
world situation will improve enough in 
the early future to call for sweeping 
downward revisions of defense plan- 
ning. 

It is more than conceivable that, 
without price control, the next two 
years might bring a sharp advance in 
prices, followed by a collapse after 
comparative normality was restored. 
That is the sort of situation in which 
temporary and artificial stability pro- 
duced by price control can be most 
helpful. If the regulatory structure can 
be held together for two years, it will 
have done all that can be reasonably 
expected of it. 


Those who favor abolition are prone 
to regard controls as_ representing 
nothing more than a grasp for power 
and an attempt to harass business. De- 
fenders of the price and wage regula- 
tions accuse the opposition of greed 
and indifference to the public interest. 

No such restrictions on free markets 
have been tried in this country in 
peacetime. Under the stress of total war, 
the controls of 1942-45 were largely, 
though not completely, effective. After 
the war they became difficult to en- 
force, and their legal abolition in 1946 
amounted to little more than official 
recognition of an abandonment already 
under way. 


Price control necessitates other con- 
trols, some of which tend to defeat the 
purpose of the price control itself. Free 
prices are the natural regulators of the 
industrial system, keeping demand and 
supply in balance. 
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MOUNTAIN CLIMBING THE EASY WAY. If you want 
to get to the top of 3000-foot Cannon Mountain 
in New Hampshire, and enjoy the magnificent 
White Mountain view from its summit, the easy 
way is toride the aerial tramway. You’ll swing gen- 
tly in the observation car, high above the trees, 
carried up the slope on strong cables of U'S:S 
TIGER BRAND Wire Rope (made by U:S. Steel). 


Boeing Airplane Company Photo 
HOW COLD CAN IT GET? That’s a mighty important question, when it comes 
to steel that must be used where it is exposed to sub-zero temperatures. The 
critical aircraft part, for instance, being tested in this low-temperature cham- 
ber by“‘men from Mars,’’ must operate dependably, no matter how cold it 
gets thousands of feet above the earth. United States Steel makes special 
alloy steels for low temperature applications of all kinds. 


SAFE FOOTING. ..WET OR DRY. Every vear, thou- 

i = j sands of crippling accidents are prevented by 
THE TIE THAT BINDS IS STEEL. (ee) Mieoccarees : 2. steel floor plate like this. On small step-plates 
These packages of rations, , around machinery, or covering entire factory 
stockpiled at a Korean base, ‘ ?. ‘ < floors, US'S Multigrip Floor Plate provides 
are tied for safe shipment : 7 ‘ skid-resistance in all directions—wet or dry. 
with Gerrard Round Steel x 
Strapping, made by U.S. 
Steel. This is just one of is 
thousands of purposes for a FACTS YOU SHOULD KNOW ABOUT STEEL 


which steel is needed in these j In 1950, the American steel industry shipped approximately 
days of mobilization, both for j Ci, ae 71.5 million tons of steel to consumers, only 3% less than 
military and every day uses. SI, WM yi ‘el was used for direct war purposes during all of World War Il. 


AMERICAN BRIDGE COMPANY © AMERICAN STEEL & WIRE COMPANY and CYCLONE FENCE DIVISION * COLUMBIA STEEL COMPANY «+ CONSOLIDATED WESTERN STEEL cc 
TENNESSEE COAL, IRON & RAILROAD COMPANY + UNION SUPPLY COMPANY « UNITED STATES STEEL COMPANY « UNITED STATES STEEL EXPORT COMPANY | UNITED s 
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“BUILDING COLLAPSING! HURRY!" A few months ago, U.S. Steel Supply Company in 
St. Paul, Minnesota, got a hurry-up order for 12 60-foot steel beams—to be 
used to tie a collapsing building together. With a police escort, the beams were 
rushed by truck to the scene, and the tottering building braced with steel so that 
it was no longer a hazard to passers-by. Only steel can do so many jobs so well. 


Listen to...NBC Symphony Orchestra, presented every Sunday evening by United States Steel. 
National Broadcasting Company, coast-to-coast network. Consult your newspaper for time and station. 


... and this trade-mark is your guide to quality steel 


UNITED STATES STEEL 


C C 
Cos elping to Baile a Beller NCUA 


| STEEL CORPORATION © GERRARD STEEL STRAPPING COMPANY «© GUNNISON HOMES, INC. ¢ NATIONAL TUBE COMPANY « OIL WELL SUPPLY COMPANY 


PANY UNITED STATES STEEL PRODUCTS COMPANY © UNITED STATES STEEL SUPPLY COMPANY ¢ UNIVERSAL ATLAS CEMENT COMPANY « VIRGINIA BRIDGE COMPANY 
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ONTARIO TRUST COMPANIES ASSOCIATION 
OUTSTANDING MEETING 


HAS 


its history attended the 19th annual 
meeting of the Trust Companies Asso- 
ciation of Ontario, held in Toronto 
on May 29th. More than 160 persons, 
including guests from business and 
professional life, were present. In keep- 
ing with the growth and activity of the 
Association as a result of the constantly 
increasing use of trust company ser- 
vices, the scope of the meeting was ex- 
panded, with four principal addresses: 
Canada and the United Kingdom— 
Some Trust Problems: C. D. Paxton, 
manager, Barclays Trust Co. of Canada, 
Montreal. 


fuse largest number of persons in 


Statutory Trust Investments: L. G. 
Goodenough, Association Counsel. 

Common Trust Funds and Standard 
Fee Schedules: Robert Cutler, presi- 
dent, Old Colony Trust Co., Boston. 

The Shrinking Dollar: Morgan Reid. 
economist, The Robert Simpson Co. 

All addresses but the last are report- 
ed herein, Mr. Reid’s remarks not be- 
ing available. 

An innovation at the meeting was an 
exhibition of trust company advertis- 
ing and public relations material, be- 





D. E. KERLIN 


R. S. ANDERSON 


lieved to be the first ever held in Can- 
ada. 


Retiring president R. S. Anderson, 
assistant general manager of Crown 
Trust Co., Toronto, stated that consid- 
erable progress had been made toward 
formation of a nation-wide association 
of trust companies. He reported that 
Estates, Trusts and Agency Accounts 
under administration of member com- 
panies at the end of 1950 totalled $3,- 
109,345,582, an increase of $163,534,- 
903 over the previous year. 


The Common Trust Fund Committee, 
through chairman Ernest T. Godwin, 
also assistant general manager of 
Crown Trust Co., Toronto, reported 
that a model plan is being drafted for 
approval by the Registrar of Loan and 
Trust Corporations (Ontario), now 





that the latter’s Regulations had been 
promulgated to implement the enabling 
legislation enacted last year by the 
Provincial and Dominion Legislatures. 
Such a model, the committee indicated, 
will be helpful to member companies 
contemplating establishment of common 
trust funds. 


Diplomas to twelve graduates in the 
course of studies for trust company per- 
sonnel conducted by Queen’s University 
were presented by A. Roy Courtice, 
chairman of the Association’s Educa- 
tion Committee and assistant general 
manager of The Toronto General Trusts 
Corp. A. C. Hetherington, trust officer 
of Brockville Trust & Savings Co., was 
given the award for highest grades. As 
of February first, there were 208 stu- 
dents registered for the course, which 
is sponsored by the Association. 


The Association elected as president 
for the coming vear D. E. Kerlin, man- 
ager, Montreal Trust Co., Toronto. J. 
G. Hungerford, executive vice president, 
National Trust Co. Ltd., Toronto, was 
named .-vice president. The full-time sec- 
retary is W. R. Scott, whose able efforts 


Mr. Anderson lauded. 





CANADA'S TRUST YEAR IN REVIEW 


REGINALD S. ANDERSON 


Retiring President, Trust Companies Association of Ontario; 
Assistant General Manager, Crown Trust Company, Toronto 


OMING at a time when there was 

no excess capacity to produce in 
this country (at least on the basis 
people are prepared to work these 
days), the additional demands for mili- 
tary defense can only be met by cutting 
back our normal peace-time demands 
for capital and consumer goods. The 
competition for this reduced supply 
must be met by reducing purchasing 
power through higher taxes and _ in- 
creased savings if the already severe 
inflation is not to be increased. 


It is time that management, particu- 
larly industrial management, became 
realistic. If involuntary savings, such 
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as increased income tax, are to be met 
by wage increases and passed on to 
the consumer in the shape of increased 
prices, the effect is not deflationary but 
only adds to the inflationary spiral. 
This situation must be fully met as 
the greatest comfort to the enemy 
would be extreme pressure on our capi- 
talistic system through the inflationary 
effect of a continuous armaments pro- 
gram. 

I can think of no business more 
seriously affected by inflation than ours. 
This equally applies to our clients. We 
have comparatively little chance to ad- 
just our fees to meet the uncontrollable 


costs of doing business. With our cor- 
porate clients, we can do this to some 
degree, and a modest increase in fees 
for transfer agency services is being 
put into effect. Our beneficiaries also 
are seriously affected by inflation and 
low interest rates, and it is difficult to 
ask them to assume in full the increased 
cost of looking after their affairs. In- 
creased efficiency and the exercise of 
every possible economy can do much, 
but can hardly be expected to bridge 
the gap. 

The present trend away from the 


cheap money policy of recent years will 
be a distinct assistance to our clients. | 
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There is, however, a definite need for 
some amendment to The Trustee Act 
so as to give broader powers to trus- 
tees and to some limited extent power 
to make investments that represent a 
participation in the future of Canada. 
Thus may be afforded some protection 
against inflation and the low purchas- 
ing power of the dollar. 


During the past year, the Common 
Trust Fund legislation has been com- 
pleted and a model plan is being pre- 
pared as a guide to companies com- 
mencing operation. As a result of stud- 
ies made, agreement has been reached 
as to scales of minimum fees in re- 
spect to Pension Fund and Transfer 
Agency work. A very exhaustive study 
is now being completed by our Corpo- 
rate with 
fees as Indenture Trustee. 


Fees Committee respect to 


Considerable progress has been made 
in the groundwork necessary to place 
before Canadian Trust Companies a 
proposal for a Dominion Association. 
In this we have had complete co-opera- 
tion with the Quebec Association. Such 
repre- 
senting trust companies on a national 
basis. in raising our ethics and efficiency 
to the highest possible standards and in 
establishing trust business on its proper 


an association can do much in 


level in the Canadian economy and in 
the eyes of the public. 


It is gratifying to see our young 
men graduating from our Educational 
Course. Our progress in the future will 
be in direct relation to our ability to 
attract and hold bright young men. 


CANADA’S DECISIVE DECADE 


In the ten years since the outbreak 
of World War II our friends on the 
North have entered into a new economic 
era, the principal factors of which have 
been the rapid industrialization of the 
country, the exploitation of its exten- 
sive oil and gas deposits, and the dis- 
covery of vast iron fields. The country’s 
total industrial potential was doubled 
by an estimated $4.5 billion investment. 


The population of the Dominion has 
increased 25% since 1939, its living 
standard has risen 50‘% im ten years, 
wage rates are up 58° since 1942. In 
foreign trade Canada now ranks third 
in volume (exceeded only by the United 
States and Great Britain) and is this 
country’s best customer as well as best 
market. 


It is estimated that the United States 
had a corporate capital stake of about 
$5,900,000,000 in Canada at the start 
of 1950, or approximately 74% of the 
non-resident investment. Canadians have 
poured back their earnings into capital 
investment so that the percentage of 
non-resident ownership is today in the 
area of 30°, as against 38% before 
World War II, according to Business 
Week’s special “Report to Executives.” 

Government policies which favor pri- 
vate capital have furthered Canadian 
industry as a medium for foreign capi- 
tal investment. Yet another incentive to 
foreign investment has been the intelli- 
gent tax program. While the total tax 
burden is heavier than in the U.S.A., 
personal and corporate rates are lighter 


e Across Canada 


from Coast to Coast 


WITH OFFICES READY TO SERVE YOU AT 
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We invite appointments as Agent to Exec- 
utors of Estates with assets requiring 
administration or transmission in Canada. 


Assets‘ under Administration exceed 
$1,000,000,000 
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MONTREAL 


and so designed that they do not ham 
per investment incentives. For example, 
about half of Canada’s revenue comes 
from taxes that affect investment as 
compared with 75% in the United 
States. Corporations also have greater 
latitude in averaging earnings and 
carry-overs, depreciation and research 
allowances are more flexible, thus en- 
couraging investment in new plant and 
equipment by retained earnings. Canada 
has not resorted to deficit financing in 
the post-war period and the national 
debt has been paid down from $13.,- 
400,000,000 in 1946 to $11,600,000.- 
000 at last report. 


To Serve You 
in Canada 


* 


Our business is that of a trust 
company; we are not engaged in 


banking. 


Incorporated and organized in 
1889, we now have assets aggre- 
gating hundreds of millions of 


dollars under our administration. 


lf you have, or want to acquire, 
any kind of property in Canada, 
we can serve you. Our Managers 
and Trust Officers are expe- 
rienced and reliable, and we be- 
lieve our Investment and Real 
Estate Departments have excep- 
tional ability and facilities for 
advising and aiding those who 
wish to participate in the devel- 
opment and expansion of Can- 


ada. 


* 


MONTREAL 
TRUST 
Company 


Head Office: 
511 PLACE D’ARMES, MONTREAL 


Other Offices In — 


HALIFAX TORONTO WINNIPEG 
CALGARY EDMONTON VANCOUVER 
VICTORIA CHARLOTTETOWN 


ST. JOHN’S, Nfid. LONDON, ENG. 
NASSAU, B. W. I. 
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FIDELITY-PHILADELPHIA 
TRUST COMPANY 


Organized 1866 


Statement of Condition June 30, 1951 


DIRECTORS 


LEDYARD HECKSCHER 


LAWRENCE SAUNDERS 
President 
W. B. Saunders Company 


GEORGE WHARTON PEPPER 
Pepper, Bodine, Stokes & Hamilton 


ROBERT DECHERT 
Barnes, Dechert, Price, Myers & Clark 


MARSHALL 8. MORGAN 


W. FINDLAY DOWNS 
President 
Day & Zimmermann, Inc. 


JAMES H. ROBINS 
President 
American Pulley Company 


ADOLPH G. ROSENGARTEN, JR. 
Stradley, Ronon, Stevens & Young 


STANLEY W. COUSLEY 
Chairman of the Board 


FRANCIS J. CHESTERMAN 
ORVILLE H. BULLITT 


THOMAS B. K. RINGE 
Morxzan, Lewis & Bockius 


MALCOLM ADAM 
President 
The Penn Mutual Life Insurance 
Company 


H. HOFFMAN DOLAN 


PAUL DREWRY FOX 
Treasurer 
The Pennsylvania Railroad 
Company 


HOWARD C. PETERSEN 
President 


GEORGE B. BEITZEL 
President 
Pennsylvania Salt Manufacturing 
Company 


BRADFORD SMITH, JR. 
Vice-President 
Insurance Company of 
North America Companies 


PHILIP T. SHARPLES 
Chairman of the Board 
The Sharples Corporation 


J. HARRY WAGNER, JR. 


ASSETS 


Cash and Due from Banks 
U.S. Government Securities . 


State, County and Municipal Securities. 


Other Securities . 


Stock of Federal esnnes Bank 


Loans, less Reserve 
Mortgages . . . . 


Investment in Fidelity Building Corporation 


Branch Office and other Real Estate . 


Vaults, Furniture and Fixtures 


Accrued Interest Receivable 
Prepaid Taxes and Expenses 
Other Assets 

Total Assets 


LIABILITIES 


Deposits 
U.S. Treasury 
Other Deposits 
Unearned Discount . 


Other Liabilities 


$ 8,672,6005.55 


187,733,182.91 


Reserve for Interest, Taxes, etc. . 


Total Liabilities 
Reserve for Contingencies . 


Capital Funds 
Se Sw es Ss KG 
Gove. ... > « 
Undivided Profits . 
Total Capital Funds. . . 
Total Liabilities, 


$ 6,700,000.00 


13,300,000.00 


6,102,466.46 


Reserve and Capital Funds . 


$ 52,066,334.84 
50,945,099.86 
16,026,271.63 
14,080,240.97 
600,000.00 
8$4,668,871.98 
5,211,614.35 
?,639,117.48 
1.00 
545,169.39 
951,550.16 
268,633.85 
158,702.97 


$225,961 ,608.48 


Soo 


196,405,786.46 
331,864.92 
255,694.39 
867,796.25 
$197,859, 142.02 
2,000,000.00 


26, 102,466.46 


$225.961,608.48 
EI) 


United States Government obligations and other securities carried in the above 
statement are pledged to secure Government, State and Municipal deposits, 
Clearing House Exchanges and for Fiduciary purposes as required by law in the 

sum of $37,048,610.78. 


HOWARD C. PETERSEN, President 
BROAD AND WALNUT STREETS, PHILADELPHIA 9 


Member Federal Reserve System 


Member Federal Deposit Insurance Corporation 
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Common Funds and Fees 





ADVANTAGES OF COMMINGLED TRUST INVESTMENT 
AND STANDARD CHARGES 


HE common trust fund is the great- 
a a fiduciary development in my 
time. In the first place it is good for 
It enables wider diversi- 
fication than is possible in a small, sep- 
arately invested trust, or guardianship. 


the investor. 


In the second place there is a month- 
ly review of the common trust fund by 
the top officers of the institution. We 
present to the Trust Committee every 
month a statement of the common trust 
fund. It is on two pieces of paper. Con- 
trast that with presenting to the Com- 
mittee 1,075 separately invested ac- 
counts, 

In the third place it is good for the 
investor because we pass on the savings 
to the beneficiary. For example, if an 
account of $20,000 is separately in- 
vested we charge $175 a year, but if 
it is invested ‘in the common trust fund 
we charge $70 a year. We do not lose 
a nickel—we might even make a Ca- 
nadian dime. 

By putting 1,075 of our small ac- 
the trust fund, 
we have reduced the reviewing time by 


counts into common 
the trust investment committee 15/16. 
There is the reduction in transactions. 
These 1,075 separate accounts would 
perhaps average three transactions per 
account per year, roughly 3,000 trans- 
actions. In the common trust fund, if 
we exclude rights, there are only 15 
transactions, Operating men know what 
a transaction means—getting the se- 
curity out of the safe deposit box, all 
those duplicate tickets, and all the fuss 
and worry that goes on selling one 
share of stock. 


Of course, to turn anything into dol- 
lars of savings you must have very 
careful cost analysis, and we have had, 
since 1937, a continuing cost analysis 
of all the factors that go into each one 





: From address at dinner following Annual Meet- 
ing of Trust Companies Association of Ontario, 
May 29, 1951. 
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ROBERT CUTLER 


President, Old Colony Trust Company, Boston 


of the operations we perform. Taking 
cost of operating, these 1,075 accounts 
separately, and deducting the very trif- 
ling cost of operating the common 
trust fund, we save $54,080 a year. 


We will take into the common trust 
fund accounts up to $70,000 in value, 
putting $50,000, our statutory limit,” 
in the common trust fund and invest- 
ing the overage in more or less of a 
pattern type of investment for all these 
overage accounts. Perhaps 120 of our 
1,075 participating accounts are larger 
than $50,000. Some trust companies 
will take $50,000 out of any trust, no 
matter what its size, but after talking 
to our cost accountants, I am _ con- 
vinced that. with $50,000 in the com- 
mon trust fund and $20,000 invested 
separately, you have realized the maxi- 
mum of your savings, and that beyond 
that, you will begin to lose instead of 
gaining in savings, because you would 
be running two trusts instead of one 
trust. 

The average account in the common 
trust fund is something like $23,000 or 
$24,000. As a small account, it should 
be more conservatively invested than 
the large one which can risk some loss, 
so we invest it on a more conservative 
basis than we invest our ordinary run 
of personal trusts. Our policy has been 
to invest 55 per cent in Government 
bonds, and 45 per cent in common 
stocks. The market activity has dis- 
placed this proportion somewhat. and 
today we are about 51 per cent in 
common stocks and 49 per cent in Gov- 
ernment bonds. 


We have never been believers in 
preferred stocks. My idea of a pre- 
ferred stock is something that can only 
come down, so we do not buy them— 
particularly now when they look rather 


*The Federal Reserve Board recently raised the 
limit to $100,000, but corresponding legislation has 
not been enacted in Massachusetts. 









high. We are great believers in com- 
mon stocks—we have in our common 
trust fund 36 common stocks. You could 
not put in Mrs. Smith’s $20,000 trust 
36 common stocks, but she can have a 
share in it through the common trust 
fund. We buy Government bonds be- 
cause we think, under our Massachu- 
setts law, the prudent man wants to 
have some buying reserve when this 
stratospheric market comes down. We 
are able, even with an investment of 50 
per cent in Government bonds, to show 
a return at market on the last monthly 
statement of 4.18 per cent. 


Allocation of Compensation 


We have a duty toward the life ten- 
ant and an equal duty toward the re- 
mainderman. That is really what the 
prudent man rule means. Is it not fair, 
then, to charge part of trust fees upon 
both interests, rather than against in- 
come alone, particularly since that usu- 
ally goes to the person the testator really 
cares for. 

Hence, I am a great believer in the 
Massachusetts apportionment _ statute 
which permits us to measure our fee 
for personal trusts in part on principal 
and in part on income, and then to ap- 
portion the total fee between principal 
and income, but not necessarily as 
measured, for we have great latitude. 
We may apportion it, as is desirable in 
the case of a rich person, all to income, 
for to him the income tax deduction 
is important, but to the poor widow or 
child, who has only a little income, we 
charge it all against principal, if we 
wish. 


Cost Analysis 


To establish sound standard charges 
it is essential to know what it costs to 
do the various acts that go up into do- 
ing each type of account. Gradually we 
have winnowed down the factors into 
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106 different acts, through a long course 
of study with different administrative 
officers, and a resultant cost has been 
fixed to each act. TRUSTS AND ESTATES 
for April 1949 carries an article by our 
comptroller on this cost study. 


We found that under the old basis 
of charge—6 per cent of income in per- 
sonal trusts; 3 per cent of income in 
custodianship accounts—we were los- 
ing money on personal trusts under 
$100,000, and on straight agencies un- 
der $250,000. Considering that 68 per 
cent of our personal trusts were under 
$100,000 by number (only 17 per cent 
by dollars) and 69 per cent of our 
straight agencies were under $250,000, 
(only 5 per cent in dollars) that was 
a staggering revelation. So we set about 
to make a new basis of standard charge. 


We had about $700,000,000 of ac- 
counts over which we have investment 
discretion and we established a stand- 
ard rate of annual charge of 4 per cent 
of income and on principal $2 per 
thousand for the first $200,000, and $1 
a thousand for the balance. 

The other trust companies in Boston 
were only too glad to join us in this 
upward trend. I think that if you try 
to raise your fees in Canada you will 
find a similar result. 


EST’D 1882 
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With regard to custodianships we 
made a very radical departure which 
has not been followed but which is 
rapidly gaining ground in New York. 
The old basis of charge of 3 per cent 
on income seemed to me to be grossly 
inadequate on an active account, and 
shockingly high on a quiet account. For 
custodianships, therefore, we have a 
measured type of charge—so much for 
each transaction. It does not make very 
much difference in aggregate dollars 
and cents; it just levels the hills and 
valleys. 


Publish Standard Charges 


In one booklet we published the 
standard charge schedules for every 
type of business that we do in the 
personal trust division. We have an- 
other booklet for the corporate trust, 
which, of course, appeals to an entire- 
ly different group. On each page we 
describe the standard charge and then 
the services we perform for that stand- 
ard charge. If there are additional or 
variant services, which sometimes may 
be performed, as in agency accounts, 


we have an opposing page on which ’ 


the variant services are set forth. and 
how much they cost if used. 


This booklet is not a “come on,” o» 
a publicity device. It is a business docu- 
ment, and it is made factual so that 
the customer knows that he is not being 
urged to do something he does not want 
to do, and that he is getting the same 
deal that everybody else is getting. That 
is most important. Copies of the book- 
let are available to anyone who writes 
me. 

Incidentally, we have over $150,000.- 
000 of accounts wholly devoted to char- 
ity purposes—principal and income— 
and for such accounts we make a 10 
per cent allowance. It does not help us 
make money, but it generates a sur- 
prising amount of goodwill. 


+ 





FOR FIDUCIARY AND COMPLETE TRUST SERVICES 
IN “WATERLOO COUNTY AREA” OF ONTARIO... 


Fhe 


WATERLOO TRUST 
AND SAVINGS COMPANY 


KITCHENER WATERLOO GALT 


Results of Changeover 
Are Impressive 


How did we go about this gargantuan 
task of changing over 4,000 accounts 
to the new basis? There are two ways 
of doing it. One is to just write a letter 
—-a printed letter—and say: “You are 
being charged 3 per cent, and begin. 
ning next month it is going to be 4 
per cent.” 


I did not dare do that. | wanted to 
explain, because | felt I was on the right 
track, and that there was a good ex- 
planation. I wrote 200 letters myself to 
the larger accounts, and the trust ofh- 
cers and the investment officers wrote 
hundreds of other letters, and saw 
hundreds of people over a period of 
three or four years. We got a personal 
relationship going with some persons 
we did not know, and they got an 
opportunity to know us and hear our 
story. It is a good thing for our bene. 
ficiaries to know what a hard business 
we are in. 


At the end of 1949, when we had 
finally considered we had accomplished 
substantially all we could accomplish, 
3.182 of the 4,000 accounts had been 
changed over for an annual gain of 
$314,000. The kinds of accounts we did 
not change over were the hardship 
cases, poor old ladies, for example: 
cases fixed the 
compensation; trusts where the bulk of 


where the instrument 
the corpus was in some family com- 
pany; and very large accounts—when 
you get into millions of dollars we 
honestly think you are dealing with a 
different type of account and you can- 
not really carry the standard charge 


schedule to its ultimate conclusion. 
Other exceptions included accounts with 
unwilling co-fiduciaries and directed 
accounts where we did not have full in- 


vestment responsibility. 
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LIBERALIZE TRUST INVESTMENT POWERS 


STATUTORY REVISION SUGGESTED BY TRENDS 


LAURENCE G. GOODENOUGH, Esq. 


Sinclair, Goodenough, Higginbottom & McDonnell, Toronto, Ontario 


HE statutory provisions governing 

the investment of trust funds in 
Ontario are found in Sections 21 to 31 
and 65 and 66 of The Trustee Act. 
Chapter 400 of the Revised Statutes of 
Ontario, 1950. The Ontario Courts have 
held that a mere discretionary power 
of investment in a will or other trust 
instrument does not authorize a trustee 
to invest outside the statutory list. If 
wider discretionary powers are intended 
it is, therefore, important that the in- 
vestment clause expressly provide that 
the trustees are be limited to 
investments in 


not to 
which 
law authorized to invest. 

Under The Trustee Act (Sections 26 
and 27), the range of authorized trus- 


trustees are by 


tee securities is confined to the follow- 
ing: 

1. Securities of or guaranteed by the 
Government of Canada, or of or 
guaranteed by any Province of Can- 
ada, or of the Government of the 
United Kingdom, or of any munici- 
pal corporation in Canada; 

. First 
Canada; 


ts 


mortgages upon real estate in 

3. Bonds or debentures of any _ incor- 
porated company in respect of which 
subsidy payments sufficient to pay 
both principal and interest are pay- 
able by the government of Canada; 

1. Guaranteed investment certificates of 
trust in On- 
tario and approved by the Lieuten- 
ant-Governor in Council; 


companies registered 


5. Deposits with or investments in de- 
bentures of loan companies which are 
registered in Ontario, whose paid- 
up capital and reserves are not less 
than certain prescribed amounts, who 
have kept strictly within their legal 
powers as to borrowing and investing, 
and who have been approved by the 
Lieutenant-Governor in Council for 
the purpose of trustee investments. 


Four Conditions Noted 


In the statute there are set out four 
general rules respecting the investment 
of trust funds in the enumerated se- 
curities, In contrast, the Civil 
Code trustees in the province of Quebec 
are “exempt from all responsibility” re- 


under 





From address at Annual Meeting of Trust Com- 
panies Association of Ontario, May 29, 1951. 
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Mr. Goodenough, former secretary and now general 
counsel to the Association, is Ontario Legal Editor 
for TRUSTS AND ESTATES. 





specting investments which come with- 
in the statutory list, except in the case 
of fraud. 

The first is that any investment must 
be “in other respects reasonable and 
proper.” The mere fact that a particu- 
lar security comes within the statutory 
list is not sufficient to make it eligible 
as a trustee investment. (See Re Bing- 
ham |1933]| O.W.N. 785.) Under this 
rule, trustees are required to exercise 
care and judgment in the selection of 
so-called trustee securities, aad will be 
liable for any loss resulting from an 
improper or unjustified investment in 
such securities. For example, an invest- 
ment in a first mortgage upon a prop- 
erty in which the trustee has a personal 
interest, or in bonds of a municipality 
which is in a serious financial condi- 
tion, or has defaulted on its bonds, 
would be open to question. (See Lewin 
on Trusts, 14th Ed., 1939, p. 37.) 


The rule also applies in respect of 
mortgage loans which are made on 
the basis of a valuator’s report and are 
within the prescribed percentage of 
60°; of value. See Re Whiteley [1887] 
12 A.C. 727, in which the House of 
Lords held that the trustees themselves 
should have made investigations as to 
the permanency the 
continued operation of 
which was the real security for the 
loan. I refer to this rule and the White- 
ley case particularly because they sug- 
gest a warning that, if the Ontario 
statute is enlarged to include industrial 
bonds and stocks, trustees will be ex- 
pected to investigate and weigh care- 


of the business, 
successful 


fully all the circumstances relating to 
any such investment. 


The second statutory rule or condi- 
tion concerns loan company deposits 
and debentures. A deposit account must 
be in the name of the trustee for the 
particular trust estate for which it is 
held and the deposit receipt or pass 
book must not be transferable. Similar- 
ly, the loan company debentures must 
be registered and must be transferable 
only on the books of the company in 
the trustee’s name as trustee for the 
particular trust estate for which it is 


held. 


The third rule relates to mortgage 
loans and provides that a trustee shall 
not be chargeable with breach of trust 
by reason only of the proportion borne 
by the amount of the loan to the value 
of the property at the time when the 
loan was made, if 

(1) in making the loan the trustee acts 


upon a report as to value made by 
a competent valuator, and 


(2) the amount of the loan does not 
exceed 60% of the value of the 
property as stated in the report, 
and 


(3) the loan is made under the advice 
of the valuator expressed in the 
report. 


The statute does not prohibit trustees 
from making mortgage loans in excess 
of 60% of value. This Section is pro- 
tective, not prohibitive. Whether any 
loan in excess of 60% of value would 
be considered “reasonable and proper” 
would depend, of course, upon the facts 
of the individual case. Such percentage 
appears to be satisfactory at the pres- 
ent time. 


The fourth rule provides that the 
investment powers conferred by the 
statute are given in addition to those 
which may be conferred by the trust 
instrument, and have effect subject to 
the terms of the trust instrument. The 
Act states that nothing therein shall 
authorize a trustee to do anything 
which he is in express terms forbidden 
to do, or to omit to do anything which 
he is in express terms directed to do 
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Construction of huge Trenche hydro-electric 

development of the Shawinigan Water & 

Power Co. which typifies the size and spirit 

of the building of Canada’s great new in- 
dustrial empire. 





by the instrument creating the trust. 
It has been held that executors may 
invest in statutory trustee investments 
notwithstanding that the will directs 
them to invest in a specified way. (Re 
McCormick [1915] 22 B.C.R. 327, 25 
D.L.R. 735; Re Burke [1908] 2 Ch. 
248; Cf. Re Owthwaite [1891] 2 Ch. 
494, and Re Warren [1939] Ch. 684.) 

Section 31 provides that a trustee 
shall not be chargeable with breach of 
trust by reason only of his continuing 
to hold an investment which has ceased 
to be an investment authorized by the 
trust instrument or by the general law. 


Common Trust Funds 


The most recent important develop- 
ment in Ontario in regard to the in- 
vestment of trust funds by corporate 
trustees was the enactment in 1950 of 
a new section authorizing the establish- 
ment of Common Trust Funds. A Com- 
mon Trust Fund is defined in the sec- 
tion as “a fund maintained by a trust 
company ‘n which moneys belonging 
to various estates and trusts in its care 
are combined for the purpose of facili- 
tating investment.” Trust funds may, 
with the consent of co-trustees, if any, 
be invested through the medium of a 
suitable common trust fund unless the 
will or other trust instrument expressly 
provides to the contrary. 

The common trust fund legislation 
does not enlarge the classes of securi- 
ties in which the funds of a particular 
trust or estate may be invested. The 
types and classes of securities in which 
the combined funds may be invested 
will be governed by the investment 
powers in the participating trusts and 
estates. For example, if, under a par- 
ticular trust, the trustee has power to 
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invest in “trustee securities” only, then 
the type of Common Trust Fund in 
which funds of such a trust could be 
invested would be one which itself is 
limited to investment in trustee securi- 
ties. 

(Here Mr. Goodenough reviewed in- 
vestment legislation in the other prov- 
inces of Canada, England, South Africa 
and the United States. The time is 
long overdue, he commented when the 
statutory investment provisions of the 
provinces of Canada should be re-ex- 
amined in the light of modern condi- 
tions and practices, should be made 
more uniform, and should be broadened 
on a realistic basis.) 


Prudent Man Rule 


The Prudent-Man or Massachusetts 
Rule for trust investments, which now 
applies in 28 of the United States, goes 
back 121 years to the famous case of 
Harvard College v. Amory (9 Pick. 
446). The rule imposes an objective 
standard which has been expressed in 
most of the American statutes in the 
precise language used by Mr. Justice 
Putnam. Under the Rule, trustees have 
wide discretionary power with respect 
to invesiments, subject however to the 
very important qualification that trus- 
tees must 

“exercise the judgment and care under 
the circumstances then prevailing, which 
men of prudence, discretion and intelli- 
gence exercise in the management of 
their own affairs, not in regard to specu- 
lation but in regard to the permanent dis- 
position of their funds, considering the 
probable income as well as the probable 
safety of their capital.” 


This trust investment philosophy was 
severely criticized by prominent mem- 
bers of the bar and of state legislatures 
and by trustmen themselves. It has, 
however, become a fiduciary tradition 
in which Massachusetts takes much 
pride. 


The rule allows trustees aie of 
action to adopt their investment pro- 
gram to meet changing business and 
monetary methods and conditions. It 
must be emphasized, however, that the 
rule does not operate to license care- 
lessness or to release trustees from the 
fundamental and age-old duties and 
restrictions which attach to trusteeship. 


Those who favour the legal list sys- 
tem, such as we have throughout Can- 
ada, contend that it is safer for un- 
skilled individual trustees and smaller 
corporate trustees who do not possess 
extensive research departments, that 
it is easier to administer, and that 


trustees are not exposed, to the same 
extent as under the Prudent-Man Rule, 
to the uncertainties of judicial inquisi- 
tions and appraisals. Trustmen in the 
United States who belong to the more 
conservative school of thinking on the 
subject hold the view that, in any event, 
the sole function of a trustee is to con- 
serve the trust assets and not take risks, 


Proponents of the Prudent-Man Rule 
argue that generally speaking benefici- 
aries are more adequately protected by 
the requirements and standard of care 
imposed upon trustees by the rule, than 
they are under the specified list system. 
There is. of course, the danger that any 
statutory list may be taken as an in- 
vitation to assume that a particular se- 
curity is a safe and proper investment 
merely because it has received statutory 
recognition. 


The Prudent-Man Rule group point 
to disastrous losses involving prime se- 
curities, foreclosures of first mortgages 
and first mortgage bonds, and declines 
in the values of all kinds of fixed-debt 
obligations as evidence of the folly of 
legislative designation of trustee invest- 
ments. Trusts AND Estates for De- 
cember 1950. Mayo A. Shattuck, of 
Boston, a leading exponent of the rule, 
said: 

“Leave aside all aspects of declining 
purchasing power of the dollar, and you 
find that side by side in good times and 
bad, the Prudent-Man Rule outperforms, 
in dollar yields, the prescribed investment 
formula.” 


Modified 


Recognizing the need for enlarge- 
ment of the statutory investment powers 
of trustees, the State of New York last 
year adopted what is referred to as the 
Modified Prudent-Man Rule. This leg- 
islation authorizes trustees to invest up 
to 35% of the market value of any 
estate or trust, at the time of invest- 
ing. in bonds, debentures, notes, equip- 


Prudent-Man Rule 


ment trust obligations or other evi- 
dences of indebtedness, and shares of 
common and preferred stocks of corpo- 
rations organized under the laws of the 
United States or of the District of 
Columbia or of any state of the United 
States. 


There follow some restrictions limit- 
ing bonds purchased under the author- 
ity of the paragraph to those of corpo- 
rations which have securities registered 
with the Securities and Exchange Com- 
mission, and requiring common and 
preferred stocks, other than bank and 
insurance company stocks, to be listed 
on a national stock exchange which is 
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registered with the S.E.C. No sale or 
other liquidation of any investment is 
required solely because of any change 
in the relative market value of the in- 
vestments made eligible by this para- 
graph, and those made eligible by the 
preceding paragraphs of the law. Both 
the specified list and the 35% provision 
in the present New York statute are 
made subject to the proviso that invest- 
ment is to be “made only in such se- 
curities as would be acquired by pru- 
dent men of discretion and intelligence 
in such matters who are seeking a rea- 
sonable income and the preservation of 
their capital.” 

Legislation similar to that of New 
York has been enacted in New Jersey 
where the percentage allowed in non- 
legals is 40°, and in New Hampshire 
and North Dakota where the limitation 
is 50%. 

The fixed-percentage rule was de- 

cided upon by the New York State Leg- 
islature following three years of sci- 
entific research in the field of trust in- 
vestments by a special committee of the 
Trust Division of the New York State 
3ankers Association which published a 
voluminous report of its findings.* The 
New York rule is a compromise be- 
tween an elaborate extension of the 
specified legal list and outright adoption 
of the Prudent-Man Rule. It provides 
a limited area within which full discre- 
tion is permitted. 
New York committee 
recommended a_ partial Prudent-Man 
Rule because an enlargement of the 
statutory 
sidered vital to the receipt by benefici- 
aries of higher incomes than were pos- 
sible under the ‘legal list’ rule. The 
Committee also found that: 


The special 


investment powers was con- 


1. There was a predominant trend away 
from restriction of trust investments; 

2. The New York legal list was unne- 
cessarily restrictive; 

3. Notwithstanding its restrictiveness, 
the legal list had not been notably 
superior to other methods of selec- 
tion in finding issues of satisfactory 
quality ; 

1. Based upon a survey of 20,000 sep- 
arate trusts with an aggregate value 
of over $4,000,000,000, only 30% in 
number and 20% of value of assets 
were restricted to legal list invest- 
ments, 


Problem in Ontario 


As was found to be the case in New 
York and elsewhere, there is an urgent 
need in Ontario for the adoption of a 
more realistic approach to the problem 


—_ — -—— 
*See Torrance, “New Trust Investment Law,” 
May 1950 Trusts AND EsTaTEs 300. 
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of trustee investments. The investments 
presently authorized by the Ontario 
Trustee Act are all of the fixed-income 
type. In theory at least, such invest- 
ments protect the dollar amount of the 
trust. From the standpoint of benefici- 
aries, however, it is important to reco- 
gnize that in periods of inflation and 
rising prices, the purchasing value of 
the dollar declines, and beneficiaries of 
such investments receive less in terms 
of real wealth than the amount origin- 
ally received by the trustee. Due to 
fluctuations in interest rates generally, 
fixed-income investments are vulnerable 
to actual and substantial losses in dol- 
lar value and yield as well as in real 
or purchasing value. 


It is also apparent that under the 
present Ontario statutory provisions, 
trustees have little scope for adequate 
diversification. Well over half a cen- 
tury has elapsed since the principles 
and pattern of the statutory list in On- 
tario were established. In that time 
there have been radical developments 
in our social and economic life. The 
number and types of investments have 
increased greatly due to changes in the 
spending and savings habits of indi- 
viduals. in the distribution of income, 
and in the methods of financing. 


New Needs 


When the present investment provi- 
sions of The Trustee Act were framed, 
there were few income beneficiaries ex- 
cept in large estates and trusts, succes- 
sion duties were low, rates of interest 
on bonds and mortgages were high and 
the amount of income received by bene- 
ficiaries was not cut down by income 
taxes. Under such conditions, when the 
important function of trustees was the 
safeguarding of principal, limitation of 
trustee investments to Government 
bonds and first mortgages was ap- 
propriate. 


During the past half-century, how- 
ever, there has developed a large class 
of beneficiaries—widows, aged and re- 
tired persons, and children—who are 
dependent in whole or in part upon in- 
come derived from moderate-sized or 
small-sized estates and trusts. Succes- 
sion duties have been greatly increased, 
interest rates have declined substanti- 
ally, and revenues have been further re- 
duced by progressively-increasing in- 
come taxes. In these changed circum- 
stances the ma‘n concern of many tes- 
tators and settlors is adequate provision 
of income for dependants. The emphasis 
has been shifted from conservation of 
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the original dollar value in trusts and 
estates to the production of adequate 
income. 


It has not come about by accident 
therefore that in recent years there has 
been a marked change in concepts re- 
garding the duties and responsibilities 
of trustees in the investment of trust 
funds. There is a growing practice of 
inserting in wills and trust documents 
a grant of investment powers designed 
to liberate trustees from the restric- 
tions of The Trustee Act, particularly 
in respect of investment in industrial 
securities. It has been the common ex- 
perience of member companies that 
where such wider investment powers 
are given in the will or trust document, 
more satisfactory results are obtainable. 
The ability to invest in common and 
preferred stocks has in fact enabled 
estates and trusts to obtain a yield 
which would not have been possible if 
the trust had been limited to invest- 
ments under The Trustee Act. 


Today, trustees have 
sources of information which had not 
been dreamed of when the present stat- 
utory restrictions were imposed. They 
have access to widely-published and 
speedily-circulated prospectuses and 
market quotations, and the advice and 
analytical studies of numerous special- 
ized agencies. Widespread ignorance 
and lack of information cannot now be 
pleaded as a ground for perpetuating 
the substitution of statutory formulas 
or specific mandatory lists for invest- 
ment judgment and experience care- 
fully exercised in the light of prevail- 


access to 


ing circumstances and new develop- 
ments. 


Industrial Stocks and Bonds 


Trustmen everywhere have been im- 
pressed by the favourable recognition 
that has been gained by common stocks 
as sound media for trust investments. 
As a prominent American trustman put 
it recently, “Equity investments have 
achieved a new respectability in the 
thinking of trustees.” In modern in- 
dustrial life, our leading corporations 
have become great institutions and they 
are a vital part of the financial struc- 
ture of our communities. 


It may be that the skeptical attitude 
of trustees during the 1940's towards 
common stocks was unduly influenced 
by the bitter experiences of the 1930's. 
But the uninterrupted business boom 
of the past decade ought not to be al- 
lowed to swing the pendulum of our 
thinking too far the other way. Speak- 
ing in New York earlier this year Dr. 
Marcus Nadler. Professor of Finance 
at New York University, said that not- 
withstanding inflation he would not run 
away from the dollar and would still 
invest 40-60% of an estate’s assets in 
high-grade bonds. 

With this note of caution, it will, I 
think, be agreed that recent economic 
and political developments have in- 
creased the desirability of investing a 
larger percentage of trust funds in 
sound common stocks. 

The popular argument that common 
stocks provide a hedge aaginst inflation 
is supported by a comparison of the 
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present stock price index for stocks 
traded on the Toronto Stock Exchange 
with that of 12-15 years ago. For a 
representative group of 105 industrial, 
mining and oil stocks the present index 
is about 160°% of the 1935-39 average. 


In periods of inflation, investors nat: 
urally turn to common stocks as a 
means of preserving the real capital 
value of their assets. There are those 
who contend, however, that such a con- 
sideration is secondary, and that the 
best and fundamental reason for equity 
purchasing is the higher rate of return 
over a period of years as compared 
with bonds. To be eligible as trustee 
securities, well as bonds 
should, of course, be well-tested and 
not of a purely speculative nature. 


stocks as 


Proposed Amendments 


Expert opinion among trustmen is 
that a trust portfolio should be diversi- 
fied, where possible, between govern- 
ment and municipal bonds, industrial 
and utility bonds, mortgages, and com- 
mon and preferred stocks. The present 
statutory list of 
Ontario and the other provinces does 


trustee securities in 
not allow trustees sufficient latitude to 
set up a well-balanced portfolio of in- 
vestments that is adequate to the needs 
of the ordinary trust or estate. Suitable 
mortgages are usually not available in 
sufficient quantity, and the other au- 
thorized have for 
been producing low yields. 


investments years 

A committee of this Association un- 
der the Chairmanship of W. Leo Knowl- 
ton, and the executive committee were 
agreed that something should be done 
as soon as possible towards broadening 
On- 
tario has been committed for so many 


the statutory investment powers. 
years to the idea of a specified list of 
trustee with restrictions at- 
tached, that complete abandonment of 
the custom at this time would seem to 
be impracticable. On March 21st there 
was submitted to the Ontario Govern- 
ment, on behalf of the Association. a 


memorandum suggesting that the Trus- 


securities 


tee Act be amended so as to authorize 
trustees to invest up to 35% of a trust 
fund in selected classification of indus- 
trial bonds and stocks subject to certain 
tests and safeguards. 

Consideration was given to adopting. 
for the purpose of the 35% class of 
securities, those in which life insurance 
companies or Dominion trust compan- 
ies may invest their funds, or those 
authorized for the investment of com- 
pany funds under the Loan and Trust 
Corporations Act of Ontario. It was de- 
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cided, however, that it would be more 
practical and convenient, particularly 
since The Trustee Act applies to both 
private and corporate trustees, to spell 
out in full the additional classes of 
securities. 

The amendment* was drafted in the 
form of a new and separate section in 
view of the fact that at the time of 
its presentation to the Government the 
legislature was in session and it was, 
therefore, thought advisable to avoid 
altering any of the present sections of 
the Act. It developed, however, that 


*Suggested new Section 27A of THE TRUSTEE 
ACT. 

Subject as hereinafter provided, a trustee may 
invest any money which it is his duty, or which 
it »s in his discretion, to invest, in,— 


(a) the bonds, debentures, debenture stock, or 
other securities of any corporation incorporated by 
Canada, or by any province of Canada, or by any 
former province now forming part of Canada, that 
are secured by a mortgage or hypothec to a trust 
company either singly or jointly with another 
trustee upon improved real estate of such corpora- 
tion or other assets of such corporation of the 
classes mentioned in this section or in sections 26 
and 27; 

(b) the bonds, debentures or other evidences of 
indebtedness of a corporation that are secured by 
the assignment to a trustee of payments that are 
payable, by virtue of an Act of a province of Can- 
ada, by or under the authority of the province, if 
such payments are sufficient to meet the interest 
as it falls due on the bonds, debentures or other 
evidences of indebtedness outstanding and to meet 
the principal amount of the bonds, debentures or 
other evidences of indebtedness upon maturity; 


(c) the bonds, debentures or other evidences of 
indebtedness of a corporation that has paid (1) a 
dividend in each of the five years immediately pre- 
ceding the date of investment at least equal to the 
specified annual rate upon all of its preferred 
shares or (2) a dividend in each year of a period 
of five years ended less than one year before the 
date of investment upon its common shares of at 
least four per centum of the average value at 
which the shares were carried in the capital stock 
account of the corporation during the year in 
which the dividend was paid. 


(d) the preferred shares of a corporation that 


has paid 


(i) a dividend in each of the five years imme- 
diately preceding the date of investment at 
least equal to the specified annual rate upon all 
of its preferred shares, or 


(ii) a dividend in each year of a period of 
five years ended less than one year before the 
date of investment upon its common shares of 
at least four per centum of the average value 
at which the shares were carried in the capital 
stock account of the corporation during the 
year in which the divided was paid; 


(e) the fully paid common shares of a corpora- 
tion that, in each year of a period of seven years 
ended less than one year before the date of invest- 
ment, has paid a dividend upon its common shares 
of at least four per centum of the average value 
at which the shares were carried in the capital 
stock account of the corporation during the year 
in which the dividend was paid. 

(2) No investment shall be made under this sec- 
tion which, at the time of making such investment, 
would cause the aggregate market value of the in- 
vestments made under this section to exceed thirty- 
five per cent of the market value at that time of 
the whole trust estate. 


(3) No sale or other liquidation of any invest- 
ment made under this section shall be required 
solely because of any change in the relative mar- 
ket value of all such investments and the whole 
trust estate. 


(4) In determining market values for the pur- 
Poses of this section, a trustee may rely upon pub- 
lished market quotations as to those investments 
for which such quotations are available, and upon 
such valuations of other investments as in his 
judgment seem fair and reasonable according to 
available information. 
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we were too late to have the matter 
dealt with at the session which ended 
April 5th. Now that more time is avail- 
able, | would suggest that considera- 
tion be given to replacing present Sec- 
tions 26 and 27 by an entirely new 
section in which the authorized invest- 
ments, including those in the 35% cate- 
gory, would be listed in _ separate 
clauses, alphabetically arranged. 


The amendment we are suggesting 
does not go as far as the intermediate 
ground decided upon by the New York 
Legislature. The proposed amendment 
would, however, in cases where the 
statutory powers apply, enable trustees 
who have not been given such powers 
by the trust instrument to invest trust 
funds in a moderate percentage of in- 
dustrial bonds and stocks. 


will be asked, “How 
rule apply where the 
is participating in a 
Fund which itself is 
limited to Trustee Securities?” From a 
practical point of view, any percentage 
rule should apply independently to the 
Common Trust Fund and to the non- 
participating funds remaining in the 
trust estate as if the Fund and the re- 
maining trust estate were unrelated 
trusts. The effect, in theory at least. 
would be that not more than 35% of 
all of the funds of the trust or estate 
would be invested in stocks or other 
industrial securities. No doubt should be 
left concerning the manner in which a 
percentage rule would apply where a 
trust or estate participates in a common 
trust fund limited to trustee securites. 


The question 
would the 35% 
trust or estate 
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I should, perhaps, also point out that 
adoption of the 35% formula would 
probably necessitate an amendment to 
subsection (1) of Section 134 of The 
Loan and Trust Corporations Act in 
respect to the investment of Guaranteed 


Funds. 


In suggesting that the Ontario Trus- 
tee Act be amended, we believe that 
the true function of a trust investment 
statute is to guide trustees toward good 
investments of sufficient number and 
variety to produce reasonable income 
under the economic conditions of the 
day and to satisfy the needs of the trust 
estate. 
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Bell Telephone of Canada 
Has $37 Million Pension Trust 


The Bell Telephone Company of Can- 
ada last year added almost $5,000,000 
to the pension trust it has establishd 
for its employees. With $1,059,453 
earned in 1950 and $784,760 disbursed 
for pensions, this brought the total 
amount of the fund under the trustee- 
ship of The Royal Trust Company of 
Montreal to $36,948,791. Investments 
in the fund consisted principally of 
Dominion and Provincial direct and 
guaranteed securities, the former being 
approximately $12.6 million and the 
latter $12.3 million. Another asset is a 
4°. note of the company in the amount 
of $8,374,780 while company bonds 
represent $404.767. 
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N these days of restrictions on trans- 

fers of capital from the United King- 
dom to Canada it is common to find 
Canadian domiciled estates with United 
Kingdom assets. If a decedent has died 
leaving assets in England his will, if 
any, must be proved there to give his 
executor control of those assets so that 
the validity of the will in England is 
of immediate concern. 


The Wills Act of 1861 provided that 
Wills disposing of personalty are valid 
if made in accordance with the law of 
(a) the place where it is made, or 
(b) the testator’s country of domicile, or 
(c) that part of the Commonwealth where 

the testator had his domicile of origin. 

A will disposing of real estate in Eng- 
land, which includes leasehold property 
for this purpose, must be made in ac- 
cordance with English law. If it is not. 
the immoveable estate in England will 
devolve according to English intestacy 
laws. 


Assuming that the will has been 
proved in Ontario, the next step is to 
appoint an Attorney in England to take 
out a Grant of Letters of Administra- 
tion with the Will Annexed. It is clear- 
ly advisable to appoint a Trust Corpo- 
ration for not only is expert administra- 
tion assured but the Corporation will 
give the necessary bond without any 
additional expense to the estate. In 
England the Trust Corporations are 
mainly the Public Trustee, the oldest 
of them all, the banks through their 
Trustee Departments, and some insur- 
ance companies through theirs. There 
is not much variation in the fees 
charged except, of course, that those 
of the Public Trustee who supplies a 
public service without profit, are rather 
more than those of the profit making 
concerns. 


Necessary Documents 


The information and documents re- 
quired by the Attorney will vary with 


From address at annual meeting of Trust Com- 
panies Association of Ontario, May 29, 1951. 
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the circumstanc@ applicable to each 
case, but the fol wing will always be 
required: 


(a) Court sealed gd certified copy of the 


will. 
(b) Court sealed ai certified copy of Grant 
of Probate. 


(c) Affidavit of Demicile if this is in doubt. 
(d) A Power of Attorney in favor of the 
institution which is to act, executed be- 
fore a Notary Public. If there are assets 
in Scotland or Northern Ireland specific 


authority must be given to deal with 
them, 
(e) Authority for the Attorney to charge its 


fees. 

(f) Instructions as to how the estate is to 
be dealt with. (For example, are stocks 
to be sold or transferred.) 

(g) As the official of the institution who 
will sign the papers to lead to the Grant 


in England must state in his oath 
whether a life interest or a minority 
interest arises under the will, and 


whether there is any land in England 
vested in the deceased which was settled 
prior to his death and not by his will, 
this information should be given. 


(h) A detailed statement of the assets and 
liabilities in Great Britain and a state- 
ment in summary form only, of the as- 
sets out of Great Britain. 


(i) An Affidavit of Due Execution is required 
only if the will bears no attestation 
clause. 

In an intestacy case the requirements 
are much the same, except that a Court 
sealed and certified copy of the Grant of 
Letters of Administration replaces the 
Grant of Probate and copy of will. 
Where real in Great 
Britain, the local intestacy laws apply. 

If the deceased’s only asset in Eng- 
land is a small bank account, say of 
not more than £100, it is usually pos- 
sible to obtain payment by giving the 
bank an Indemnity signed by the exe- 
cutor or administrator. The bank will 
supply the form. 


Death 


Prior to 1949 the death duties pay- 
able in England were Estate Duty and 
Succession or Legacy Duty, but the 
budget of that year did away with 


there is estate 


Duties and Transfers 


Legacy and Succession Duties, impos- 
ing a new scale of Estate Duty instead. 
Therefore the benefit passing to each 
beneficiary and his relationship to the 
deceased do not enter into the calcula. 
tion any more. The rate of Estate Duty 
depends only on the dutiable value of 
the estate and varies between 1% and 
80%. 

A Grant is not obtained until Duty 
has been paid. This delay is not as 
bad as it sounds for in England Duty 
Releases are not obtain 
control of the estate’s assets—the pro- 
duction of the Grant is enough. No 
Duty Releases are needed and none is 
issued. 


necessary to 


Proving death after the Grant has 
issued is a simple matter. Most com- 
panies are their own transfer agents, 
but in any case neither they nor their 
transfer agents are interested in the 
terms of the will or the devolution of 
the estate. All they need to know is 
with whom they have authority to deal; 
this they learn from the Grant itself. 
When the Grant is lodged with the 
company or its transfer agent the shares 
are automatically transferred into the 
name of the executor or administrator 
in his fiduciary capacity. This qualifica- 
lion is removed by lodging a simple 
Letter of Request and subsequent trans- 
fers on sale or otherwise are by ordi- 
nary forms of transfer. This is quick 
and simple. 


In England all Duty Accounts are 
lodged through the estate’s solicitors 
who also normally register the Grant 
with the various companies in which 


the deceased had holdings. 


There is now an Agreement between 
Canada and the United Kingdom for 
the avoidance of double taxation. In a 
Canadian domiciled estate with assets 
in the United Kingdom, Succession 
Duty is paid to the Dominion on all 
the assets with a subsequent recovery 
in respect of United Kingdom Estate 
Duty paid. The method of recovery is 
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very simple. The Canadian executor or 
administrator completes Form S.D.1 
(U.K.) which is then lodged for certifi- 
cation with the United Kingdom tax- 
ing authorities. The Form is processed 
automatically from that point on and 
eventually a cheque is issued by ihe 
Dominion Succession Duty Office. 


Foreign Exchange Controls 


Foreign Exchange Control Regula- 
tions apply to Canadian estates with 
United Kingdom assets, to Canadians 
who have inherited from United King- 


dom estates and to Canadian citizens 
becoming residents of the United King- 
dom. 


Subject to a Permit from the Bank 


of England being obtained, capital up 
to £500 can be transferred, the balance 


remains as Blocked Sterling, but it can 
be invested and the income transferred 
to the Canadian beneficiary, always 
with the consent of the Bank of Eng- 
land. The value of specific bequests 
jewelry and _ personal and 
household effects included 
in the figure of £500. It should be 


etc. is not 


noted that a Permit has to be obtained 


for every separate transfer of income 


and that applications to the Bank of 


England for such Permits must be made 


through a bank in England. 


Permits to transfer capital are usually 


granted subject to the following condi- 


tions: 


(1) The date of Grant of Probate or Letters 


of Administration must be subsequent 
to the 12th May 1940. 


Payment must be in accordance with 
the terms of the will or in accordance 
with the intestacy laws applicable. 


to 


(3) Payment must not be due following the 
cessation of a trust arising under the 
will or the applicable intestacy laws. In 
this event the Bank of England con- 
siders each case on its merits. 


In dealing with the Blocked Sterling, 


the following points should be noted: 


(1) There are certain United Kingdom Gov- 
ernment Bonds and other investments 
that pay their interest without deduction 
of tax in the hands of a non-resident, 
subject to an application being made to 
the Bank of England. If this is done, 
there are no subsequent United King- 
dom income tax reclaims to be preferred. 

(2) There are certain United Kingdom Gov- 
ernment investments which are not sub- 
ject to Death Duties in England in the 
hands of a non-resident. 

(3) There are certain United Kingdom Gov- 
ernment investments which pay their 
interest without deduction of tax at 
source and are Death Duty free in the 
hands of a non-resident. 

The Bonds referred to do not pay 
their interest without deduction of tax 
at source automatically. An application 
Form A-3 on behalf of the non-resident 
has to be lodged with the Bank of 
England. Blocked Sterl'ng cannot be 
invested in bonds that have less than 
ten years to run to ma urity. The reason 
is that on maturity. as d'stinct from 
a sale, Free Sterling is made available 
which means. of course. that it can be 
transferred to Canada. Almost the only 
available investmen's which pay inter- 
est without deduction of tax and are 
Death Duty Free in the hands of a 
“ Savings Bonds 


non-resident, are 3% 


1965/75. 


A Canadian holder of Blocked Ster- 
ling can in effect obtain Dollars in 
Canada if he is willing to take a sub- 
stantial loss. If United Kingdom Gov- 
ernment bonds or other United King- 
dom securities are sold by one Cana- 
dian to another, the Bank of England 
is not concerned as there is merely a 
transfer from one non-resident to an- 
other. Therefore such sales are _per- 
mitted, There is a restricted market for 
the sale of such bonds in Canada, the 
present rate of exchange in such trans- 
actions being around $2.25 to the 


Pound. 


Authorized To Handle... . 


ALL TRUST AND ESTATE MATTERS 
REAL AND PERSONAL 
PROPERTY MANAGEMENT 


THe CENTRAL TRUST COMPANY OF CANADA 


Head Office: Moncton, N. B. 


Fredericton - 


Amherst, N. S. 


Branches: Saint John - 
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Woodstock, N. B. 








Recovery of Tax 


A Canadian will frequently find him- 
self with United Kingdom securities 
which pay interest or dividends after 
deduction of tax at source at the 
standard rate for the year. This at the 
moment is practically 50%, but a 
Canadian is a British subject resident 
abroad for income tax purposes and 
is entitled to the same reliefs in the 
United Kingdom as is a resident. There- 
fore it is usually advisable for a Cana- 
dian holding such securities to lodge 
annual income tax Returns in the 
United Kingdom. His income from all 
sources should be disclosed including 
his wife’s income. if any, and on these 
figures the United Kingdom taxing au- 
thorities assess the liability for income 
tax on the basis that the whole of the 
income arose in the United Kingdom. 

Let us assume that this liability is 
£100. If in fact only half of the claim- 
ant’s income arose in the United King- 
dom then his lability is £50, and the 
difference between this liability and the 
tax actually deducted at source is re- 
funded. Having regard to the fact that 
relief is granted to a Canadian taxpayer 
for tax suffered in the United Kingdom 
and as there is nothing to preclude his 

(Continued on page 462) 


IN 
CANADA 


Guaranty Trust Company 


of Canada is fully equip- 


ped and eminently quali- 
fied to handle the ancillary 
administration of estates 
and other branches of fidu- 
ciary services anywhere in 
Canada. 


Correspondence is invited. 


GUARANTY 
TRUST 


Company of Canada 


Toronto Ottawa Windsor 
Niagara Falls Sudbury Montreal 
Calgary Vancouver 
Authorized to conduct 
the business of a trust company 
throughout Canada 





representation of further results. They should be considered in the light of the 
individual companies’ investment policies and objectives and the characteristics 
and qualities of the investments of these companies. 


Indices are based on fund operations during the period covered and are not a | 


HENRY ANSBACHER LONQGINI 


Reference should be made to the introduc- Wadler 
tory article in July 1949 issue, outlining pur- 
poses of publication and considerations in 
selecting stock and cost-of-living averages, 
periods and in interpretation of data. 


| 1 
Present | 12/31/35 | —__—_te——_ |__12/30//39 -to-— ——-- 


Mgmt. | Principal Inc. 


Since Principal High Low Prin. %o Principal 
1th ae Low High 


BALANCED FUNDS 
American Business Shares —....... 
Axe-Houghton Fund “A” - 
Axe-Houghton Fund “B” .- 
Boston Fund . eee a 
Commonwealth ‘Investment. ns SNe Oe Re 
Eaton & Howard Balanced 
Fully Administered Fund (Group Securities) 
General Investors Trust 
Investors Mutual 
Johnston Mutual Fund _.__-___ 
Nation-wide Securities** 
A TEN EN 
George Putnam Fund - eS a PS 
Mutual Fund of Boston**** a ake Tae 
Scudder Stevens & Clark —.......... -... 
Wellington Fund - oS NEN 
Whitehall Fund . Ss oe 


Wisconsin Investment®** or Oe. Le 


AVERAGE: BALANCED FUNDS . 


STOCK FUNDS 

Affiliated Fund*** PL Se 100.0 
Broad Street Investing Corp. - iobictehinsibisiacicinninamarain ' \ 7 100.0 
Bullock Fund 5 ‘ J 100.0 
Delaware Fund _ 100.0 
Diversified Investment Fund (N. Y. Stocks) *** a vi 
Dividend Shares _ hind £1 Roatan, IE NPS : : 3 100.0 
Eaton & Howard Stock - ! ; ; 100.0 
Fidelity Fund — OTR Te NE — 
First Mutual Trust Fund . haa ee — 100.0 
Fundamental Investors — = a f z 100.0 
Incorporated Investors __. A : 2 100.0 
Institutional Shares (Stock & Bond Group) . POS 

Investment Co. of America __.... ; —_ 100.0 
Investors Management Fund _...» A ‘ ; 100.0 
Knickerbocker Fund Cerne: Ee — 100.0 
Loomis-Sayles Mutual Fund - = J : ; 100.0 
Loomis-Sayles Second Fund —___. : ‘ $1. ; 100.0 
Massachusetts Investors Trust Stim: BE Y ; A 100.0 
Massachusetts Investors 2nd Fund i ; 3 100.0 
Mutual Investment Fund ; ; 3 100.0 
National Investors : 100.0 
National Securities — Income*** _..._ ine 
New England Fund Witte. Se ] 5 100.0 
Selected American Shares y a , 100.0 
Sovereign Investors _... Res Se8 ieee — ‘ . 100.0 
State Street Investment Corp. iitecuitsintale , . , 100.0 
Wall Street Investing Corp. - ihiiacaall nan 


AVERAGE: STOCK FUNDS 100.0 


90 STOCK INDEX (Standard & Poor’s) _. A ; - a 99.2 pnt 
CONSUMERS PRICE INDEX (B.L.S.) | 99.6 _ 99.6 


TO 


CALCULATION OF INDEX NUMBERS AND INCOME PERCENTAGES FOR MUTUAL FUNDS 


PRINCIPAL INDEX NUMBER indicates the change between the offering price on Dec. 30, 1939 and subsequent bid price plus all 
distributions from capital gains and other capital sources. 

COL. 1, 2 and 3 represent the figure obtained by dividing the offering prices at the stated dates less capital distributions through 
1939 by the 1939 base offering price. 

COL. 4, offering price on Dec. 30, 1939, is base index number of 100 for all companies. 

COL. 6, 7, 8, 10, 12, 14, 15, and 16 are arrived at in the following manner: To the bid prices at the respective dates indicated are added 
all capital distributions to such date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 
INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 
on their portfolio securities (excluding all capital distributions) . 

COL. 5, 9, 11, 13 and 17 represent a figure obtained by dividing such dividends accruing over the annual period ending with the stated 
dates by the average of the twelve month-end offering prices ending on the corresponding dates. 

COL. 20 is a five year average figure which includes the percentage returns in columns 9, 11 and 17 as well as those for the two 
preceding annual periods. 
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No responsibility is assumed, in so far as compliance with the Statement of Policy is 


NGINDEX of MUTUAL FUNDS Wile i Gaunt Gate Guanes mma tae ch ta ee es 


are available on request. 






























7 9 10 Il | 12 13 14 15 16 17 18 19 20 
6/0 6/30/50 | 5/31/51 Last 24 mos. 6/29/51 Last 12 mo. Div. % 6/29/51 5-Yr. Avg. 
Inc. Inc. | Inc. Principal Invest. Cap. Prin. Less Cum. Investment 
rin. | % Prin. % | Prin. Jo Low High Principal Inc. Distr. | Cap. Distr. (Bid) Income % 
3.435 | 134.7 4.58 | 144.1 3.56 | 124.3 148.5 142.7 3.56 4.59 108.8 3.91 
24.9 23 158.5 4.05 193.9 4.15 126.2 202.9 187.7 4.10 2.58 159.1 4.31 
54.3 B.77 180.2 3.98 | 205.7 3.86 155.8 211.8 199.1 3.82 1.29 160.3 3.60 
26.7 4.81 144.0 3.75 156.1 3.91 127.5 160.4 155.0 3.89 2.01 131.5 3.95 
55.56.13 | 173.6 4.02 200.3 4.05 154.2 204.9 $195.9 4.01 2.01 $167.4 3.63 
29.9 8.92 149.3 4.19 166.8 3.96 130.4 171.0 4164.2 3.94 2.08 +152.5 3.82 
16.9 4.49 128.2 4.04 139.2 3.90 117.6 145.8 137.4 3.88 .82 115.2 3.63 
95.7 16.40 109.6 5.28 125.2 5.08 95.5 129.5 7120.5 5.05 3.03 7100.9 5.13 
136.0 4.34 149.6 4.08 122.5 153.3 +146.2 4.23 .87 7123.8 4.08 @ 
142.4 4.80 166.6 4.40 130.5 170.4 7163.0 4.36 2:27 +157.9 — © 
121.5 4.50 130.8 4.37 110.4 134.6 7127.0 4.35 1.30 ¥105.1 4.06 
128.5 4.52 146.5 4.38 118.1 153.3 141.7 4.35 — 140.3 —e 
119.8 4.07 137.3 4.27 106.4 140.1 7133.6 4.23 .59 7117.9 3.87 
134.0 3.94 152.9 4.51 124.0 157 +149.4 4.48 1.87 7141.6 3.69 e@ 
134.0 3.84 147.4 3.40 120.3 150.2 7145.3 3.38 2.40 7129.5 3.65 
141.1 4.01 154.3 3.86 130.0 157.2 7151.7 3.84 1.68 +1213 3.61 
155.8 4.18 178.8 4.39 135.9 182.6 7174.7 4.35 2.18 7168.5 —— 
182.4 4.20 209.9 2.38 171.7 216.1 204.9 2.36 2.59 151.9 2.59 
140.7 4.24 158.6 4.13 125.2 163.2 155.0 4.11 1.97 131.0 3.92 
164.0 6.35 184.6 4.85 143.0 189.5 7181.3 4.61 5.01 7119.1 4.97 
153.6 5.22 185.0 5.43 131.1 190.0 7181.0 5.46 2.58 7152.6 4.85 
147.0 4.58 174.9 4.65 118.2 182.4 168.5 4.60 2.79 143.8 4.09 
144.4 3.93 161.3 3.96 138i 164.7 7156.4 4.18 3.23 7 86.9 3.37 
116.3 5.44 137.1 5.34 102.6 143.6 132.1 { §.29 — 125.6 5.68 e 
136.1 4.43 156.3 4.52 117.2 161.5 151.8 4.50 1.85 128.7 4.10 
160.8 4.26 190.2 3.94 134.6 195.7 4187.1 3.89 3.44 7162.7 3.61 
162.0 5.09 202.5 5.22 1334 208.0 +194.2 5.44 2.12 7171.6 4.89 e 
88.9 4.18 93.0 3.60 79.7 96.2 7 90.4 3.43 _- 7 69.2 3.88 
183.3 4.32 yn 3 4.71 151.1 231.6 7213.9 4.91 1.45 7186.2 3.88 
167.2 5.49 214.7 4.69 137.5 222.9 +206.7 4.60 2.90 7168.0 4.92 
130.4 4.58 164.5 5.25 114.2 171.9 159.5 5.69 3.36 131.2 4.40 e 
156.0 3.86 180.0 4.10 140.1 183.9 +176.6 4.13 2.81 7130.5 4.03 
164.6 4.91 197.7 4.93 136.5 205.4 ¥191.2 §.11 4.99 7154.6 4.15 
99.0 3.90 119.7 3.23 86.6 121.8 117.9 3.18 3.33 82.1 3.96 
165.3 2.56 180.9 2.71 148.9 184.0 179.8 2.68 t1.98 128.7 2.99 
163.5 2.90 181.5 3.15 144.0 185.5 180.4 3.13 t2.44 146.4 3.23 
130.6 5.07 162.3 5.26 na 168.5 7157.6 5.31 — 7152.3 4.92 
143.7 3.89 181.3 3.94 na 189.4 181.8 3.86 3.57 152.9 3.76 
134.0 3.59 r151.0 r2.30 115.9 154.4 149.7 2.29 5.91 133.1 3.11 
173.7 4.15 218.0 4.52 141.6 226.9 7215.7 4.45 4.19 7181.7 3.99 
89.7 5.87 103.3 6.24 81.2 113.2 99.7 6.18 —_ 89.2 6.14 e 
127.5 4.36 | 148.1 4.05 107.5 151.2 145.6 4.02 5.29 126.5 3.83 
135.2 5.05 | 159.5 5.34 117.0 165.9 7153.4 5.36 1.52 7128.1 4.34 
101.7 4.41 125.7 4.71 90.7 131.9 7119.5 5.01 —- 7 95.8 4.05 
176.0 3.44 198.7 3.70 na 206.9 7197.5 3.74 2.713 +147.8 3.55 
163.3 3.90 | 189.9 4.11 135.3 195.6 7185.1 4.23 —- 7185.1 3.56 e 
146.2 425 | 1738.3 4.25 124.4 179.0 169.2 4.30 3.12 137.5 3.98 
140.5 — 170.9 _- 113.3 181.2 166.4 — — — a 
170.2 — | n185.4 — 166.5 n18s5.4 — — — — — 








CAPITAL GAIN DISTRIBUTION column (18) represents the percentage of distribution, if any, from capital gains or any other 
| sources, for the current annual period. 


COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
’ age of all those stock or balanced funds in existence at the time. 





¢ Principal index begins after 1939 base date. ***Not included in balanced or stock average: 
+ Ex-dividend current month. 


j , Curl Wisconsin Investment Co. balanced fund for too short a period. 
: a ge period. Affiliated Fund is leverage company, but bank loans retired 2nd quarter 1950. 
pt ereape d . M Diversified Investment & National Income are partially invested in high 
PA... € commenced operation as Mutual Company. income bonds and preferred stocks. 
t Became Balanced Fund in 1945. > 1 fo a al i since 1946 
n New series: old. 185.4. Column 19 for funds organized since . 
q na Not available. ****Name changed from Russell Berg Fund. 
, ***** Nome changed from Nesbett Fund. 
Source: Direct from Companies. 
0 
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United Kingdom Assets 
(Continued from page 459) 


recovering some part of this tax sub- 
sequently, it may very well be advisable 
to hold United Kingdom investments 
which pay their interest or dividends 
after the deduction of income tax at 
source. The tax recovered can be trans- 
ferred to Canada as income and is not 
to be included in Canadian income tax 
returns. In the United Kingdom it is 
permitted to lodge income tax reclaims 
for the current year and for six previ- 
ous years. 


Change of Citizenship 


If a Canadian acquires United King- 
dom citizenship, for example, if a 
Canadian woman marries a citizen of 
the United Kingdom, she would retain 
her Canadian nationality unless she spe- 
cifically relinquished it, but at the same 
time she would be ragarded as a citizen 
of the United Kingdom and Colonies. 
This fact would overrule her Canadian 
citizenship from the point of view of 
Foreign Exchange Control so that she 
would be subject to the obligations im- 
posed by the United Kingdom Exchange 
Control Act of 1947, in respect of her 
Canadian Dollar assets. 


PROPERTY 
IN 
CANADA 


The appointment of National 
Trust Company as ancil- 
lary administrator expe- 
dites the realization 
and transfer of 
American owned 
property in 
Canada. 


Enquiries Invited 


NATIONAL 


TRUST 
COMPANY 


LIMITED 


20 King Street East 
Toronto, Canada 

Winnipeg 
Victoria 


Hamilton 
Vancouver 


Montreal 
Edmonton 


Assets Under Administration 
$392,000,000 
Annual Report on Request 
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It is possible to renounce citizenship 
of the United Kingdom and Colonies 
by the execution of a Declaration of 
Renunciation which must be registered 
with the Home Office in the United 
Kingdom. ‘lhe effect of the renunciation 
is to leave the person with citizenship 
ot Canada only. Under these circum- 
stances exemption from the obligations 
ot the Exchange Control Act 1947 
would be obtained, but that exemption 
would apply only to Canadian securi- 
ties not, tor example, to United States 
securities. Particularly such a person 
would not be called upon to deposit 
Canadian Dollar securities with the 
Bank of England or its depositaries. 

The United Kingdom Foreign Ex- 
change Control Kegulations were re- 
cently amended regarding treatment of 
women residents ot the United Kingdom 
who marry non-residents, ‘The changes 
are: 

(a) The emigration allowance of £1,000 will 
be made available at once, rather than 
in four annual instalments. 

(b) The person’s redesignation for Foreign 
Exchange Control purposes will be im- 
mediate instead of after four years resi- 
dence in Canada, for example. Thus the 
person will be regarded as subject to 
Canadian Foreign Exchange Control 
Regulations and treed from United King- 


dom Foreign Exchange Control Regula- 
tions immediately. 


_ 


As a logical outcome of (b) it will be 
possible for sterling income subsequently 
accruing to be available for remittance 
immediately. 

The Bank of England’s permission to 
the above is required in each case and 
any necessary proof of marriage and 
residence must be forthcoming. 


A A A 
Canadian Dividends Up 


Total dividend disbursements — by 
Canadian corporations for the five 
months of 1951 of $175,194,000 were 
about 13‘% above the same period of 
1950. 


(c 


Common Trust Regulations 
for Ontario 


HE minimum size for a common 

trust fund established by trust com- 
panies in Ontario shall be $200,000, 
under regulations recently promulgated 
by the Provincial Registrar of Loan 
and Trust Corporations pursuant to 
enabling legislation enacted last year. 
The written plan of operation, which 
must be approved by the Registrar, 
must contain provisions respecting in- 
vestment powers: computation, alloca- 
tion and distribution of income; alloca- 
tion of profits and losses of the Fund; 
admissions and withdrawals; original 
unit of participation; evidence, if any, 
of participation: auditing and _settle- 
ment of account: valuation of assets; 
termination and amendment. The plan 
may provide for amortization of pre- 
miums and discounts. 

The Regulations set forth specific 
rules on some of the foregoing points. 
For example. the unit of participation 
must be five dollars or any multiple 
thereof. Individual account participa- 
tion (in one or more funds) is limited 
to $50,000 or ten per cent of the aggre- 
gate fund, whichever is less; this re- 
striction applies to multiple trusts by 
the same settlor where as much as one- 
half of the income or principal or both 
of each trust is for the benefit of the 
same person or persons. 


Valuations must be made at least 
quarterly, and seven business days there- 
after is the maximum period within 
which computations may be made to 
determine value. Rules for valuation of 
various types of investment are spelled 
out. Any evidence of participation in 
the fund is not to be negotiable or 
assignable. No admission or withdrawal 
is permissible after a security held by 
the fund becomes ineligible until it 
returns to eligibility or has been elimi- 
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HOW THE COMMON TRUST FUND WORKS. Each participating trust or fund owns a frac- 


tional interest in every share of stock and every bond owned by the Fund. That fraction depends 


on how many units of the Common Trust Fund the trust owns; and the trust receives a propor- 


tionate share of all income earned by the Common Trust Fund 


Instead of owning securities of 
a lumited number of companies = wee 


in a few industries 


a trust participating im Common Trust 
Fund A owns a fraction of the securities 
of many companies in many industries 

spreading the risk.” 





The accompanying reproduction appeared in the newspaper ad 
announcing establishment of a common trust fund on May l, 
1951, by Union Trust Co. of Springfield, Mass., the first in the 
city. Prepared by The Merrill Anderson Co., Inc., the copy ex- 
plains the “why” of it: an additional safeguard for reasonable return 
and safety of principal, particularly for smaller accounts, decreasing 
risk through investment diversification. Citing the proved useful- 
ness of this “trust tool” by other progressive banks, the ad empha- 
sizes that participation in the common trust fund is open only to 
accounts for which Union Trust serves in a fiduciary capacity and 
the announcement is not to be construed as an effering of shares 
in the fund or a full explanation of its functioning. 





nated through sale, distribution or se- 
gregation in a liquidation account. In- 
come is to be distributed at least quart- 
erly and may be computed on a cash 
or accrual basis. 

Funds awaiting investment may be 
kept in the savings department of the 
trust company at regular interest rates. 
Investments in the obligations of any 
one person, other than the Dominion 
or any Provincial Government or guar- 
anteed by them, shall not exceed five 
per cent of the book value of the fund, 
with a like limitation as to the propor- 
tion of the total issue that may be in- 
vested in any one class of stock. Mort- 
gage investments are limited to 25 per 
cent of the fund, and not less than 40 
per cent of the value of the assets in 
the fund shall be maintained in cash 
and readily marketable securities. 

The fund must be audited at least 
annually by a qualified accountant ap- 
proved by the Registrar. The expense 
thereof is to be paid by the fund and 
charged to principal and income as the 
trust company deems proper. Copies of 
the report of audit must be filed with 
the Registrar and sent without charge 
to any co-trustee and, upon request, 
to any beneficiary of a participant. The 
trust company is entitled to reimburse- 
ment for reasonable expenses in ad- 
ministering the fund but it may not 
charge for management provided that 
it is not to be deprived of the fee to 


EATON & HOWARD 
BALANCED FUND 





which it would otherwise be entitled 
in respect of the amount invested in 
the fund. 

In soliciting business or otherwise, 
the trust company may not advertise or 
publicize the earnings or asset value 
of the fund. 

A a &b 


Canadian Mutual Fund 


Growth 


It has been pointed out that investor 
interest in mutual funds would con- 
tinue to grow not only because of the 
vitality of the industry in Canada, as 
in the States, but also because of the 
unusually healthy economic setting for 
such development (T.&E., Sept. 1950). 

Total assets of Canadian mutual in- 
vestment funds were estimated at $61 
million at the end of 1950, comparing 
with $45 million on June 30, 1950. 
Over $39 million dollars of fund assets 
at the end of last year was represented 
in the holdings of the first such com- 
pany organized over the border, Cana- 
dian Investment Fund. Ltd., affiliated 
with the New York firm of Calvin Bul- 
lock. The second largest mutual fund 
in Canada, Commonwealth Interna- 
tional Corp., saw an increase in net 
worth to over $10 million at the year 
end. The outstanding growth percent- 
agewise, however, was recorded by the 
third largest company, Investors Mutual 
of Canada. Assets of $1 million last 
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PROSPECTUSES OF THESE TWO INVESTMENT FUNDS MAY 
BE OBTAINED FROM YOUR INVESTMENT DEALER OR 
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June 30, increased to $6 million on 
March 31 of this year. 

Canadian mutual fund assets do not 
look very large when comparison is 
made with the United States total of 
$2.5 billion but the ratio of national 
income of the United States to that of 
Canada approximates 18 to 1. 


One of the impelling reasons that 
has caused Canadian investors to 
turn to mutual funds is the war and 
post-war inflationary trend. Not that 
mutual funds afford any guarantee of 
protection against inflation, but be- 
cause their large holdings of common 
stocks afford at least an opportunity of 
such protection. They have to a greater 
or less extent offset the increase in 
the cost of living through stepped-up 
dividends and capital appreciation. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition 


June 30, 195] 


RESOURCES 


Cash and Due from Banks . . . . 
U. S. Government Securities. ; 
U. S. Government Insured F. H. A. 
Se a ee ee ee 
State and Municipal Bonds . . . . 
Stock of Federal Reserve Bank . 
Other Securities . ...... 
Loans, Bills Purchased and Bankers’ 
ee er ee ee oe 
SSS ne ee Or 
Banking Houses . ..... . 
Other Real Estate Equities . . . . 
Customers’ Liability for Acceptances 
Accrued Interest and Other Resources 


LIABILITIES 


Capital. . . . . $50,390,000.00 

Surplus . . . . 69,444,000.00 

Undivided Profits . 35.814.263.40 

Reserves for Taxes, —_— 
Unearned Discount. Interest. etc. . 

Dividend Payable July 16, 1951. . 

Outstanding Acceptances 

Liability as Endorser on Acce>tances 
and Foreign Bills . 

Cash held as Collateral or in Escrow 

eae ee ee eee 


$ 736.081,048.01 
874,339,581.34 


70,985,284.24 
30.480,880.14 

3.595.050.00 
24,660,717.12 


795,955.885.95 
14,354,377.28 
14,83 1,616.00 
261,163.54 
9.380.468.08 
5.989,452.04 
$2,580,915,523.74 


$ 155.648.263.40 


15.199.493.12 
1.511.700.00 
10.539.314.05 


11,803,463.22 
11.644,853.33 
2.374.568.436.62 


$2,580,915,523.74 


United States Government and Other Securities carried at $130,134.682.80 are pledged to 
secure public funds and trust deposits and for other purposes as required or permitted by law, 


Head Office: 55 Broad Street, New York City 


MORE THAN 100 OFFICES IN GREATER NEW YORK 


Member Federal Deposit Insurance Corporation 
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MORTGAGES AS TRUST INVESTMENTS 


PRACTICES IN SELECTION SURVEYED 


FLETCHER C. RANSOM 


Trust Officer, Citizens National Bank of Decatur, Illinois 


LL banks reporting in our survey 
A consider mortgages desirable trust 
investments. Their use seems to be 
limited only by their availability. Most 
banks reported that they use as many 
mortgages as they can find. Many indi- 
cated that they preferred them to stocks 
and bonds. Some use mortgages exclu- 
sively as investments in their small ac- 
counts. Percentages depend on probable 
length of the trust, size, needs of the 
beneficiary, restrictions of the instru- 
ment. etc. 

Many of the smaller departments do 
not have an investment man on their 
staff. Most down-state banks do have at 
least one officer who is familiar with 
residential values. Following the prin- 
ciple that it is better to invest in things 
with which you are most familiar. it 
is entirely logical that many smaller 
departments like to use mortgages as in- 
vestments. Many of us feel that stocks 
are not the ideal investment for small 
trusts. 


Amortized or Straight? 


Two types of mortgages are used as 
trust investments: (1) monthly amor- 
tized loans and (2) straight or unamor- 
tized loans. 

The maximum amortized loan does 
not exceed 60% of the appraised value 
and the term does not exceed 10 years. 
One bank has a rather novel plan: its 
mortgages are made for five years based 
upon 10 year spread. This is to hedge 
possible change upward in interest rates 
and downward in appraisal values. 

The maximum straight loan does not 
exceed 50° of the appraised value and 
the term does not exceed 5 years with 
semi-annual interest payments. F.H.A. 
mortgage loans are not used by most 
of the Trust Departments contacted. 
None reported the use of G.I.’s. 


There is some disagreement as to 
whether the amortized or the straight 
loan is a more desirable trust invest- 
ment. The amortized loan, reduced by 


_From remarks at Annual Meeting, Trust Divi- 
sion, Illinois Bankers Assn., April 26, 1951. 
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monthly payments, is particularly at- 
tractive with present seemingly high 
values. However, this advantage can 
be lost by successive refinancing of the 
mortgage, each time increasing the loan 
to a figure comparable to the original 
loan. The monthly principal payments 
create small uninvested balances which 
may not conveniently be kept invested. 
Where the account is large, the princi- 
pal accumulates rapidly and no great 
difficulty in keeping the funds invested 
should where small 
mortgages are in good supply. One de- 
partment makes a schedule of uninvest- 
ed funds the first of each month, and 
mortgages placed as soon as possible in 
those funds. 


be experienced 


In wasting trusts, amortized mort- 


gages are an ideal investment. If the 
monthly payments of both principal 


and interest exceed the payments to 
beneficiaries, then the principal funds 
can be kept substantially invested. 

The advocates of the straight loan 
state that there is no investment prob- 
lem until it is paid. However, many 
straight loans may be neither paid nor 
reduced. In a depressed market, the in- 
cidence of foreclosure with the attend- 
ant risk of loss may be much higher 
straight loan than with an 
amortized loan. 


with a 


Standards 


Primarily, mortgage loans on houses, 
rather than on commercial properties 
are used. The reason for this may be 
the usually larger commercial mortgage 
loan cannot be conveniently placed in 
a trust. There should be good diversifi- 
cation in mortgages. 

Most mortgages permit substantially 
unlimited principal prepayment privi- 
leges. This seems to be a good selling 
point to a prospective mortgagor who 
has been confronted with the prospect 
of a substantial penalty for prepayment 
of mortgages made by most insurance 
companies. 

Few farm mortgages are used, prob- 
ably not from any undesirability of 





farm land as security but from the long 
term desired by most farm borrowers. 
These mortgages usually provide for 
annual principal payments with annual 
or semi-annual interest payments. 


few construction loans are 


Very 
made. 

The minimum standards usually fol- 
lowed exceed those of F.H.A. and are 
at least equal to those of the insurance 
companies. These standards involve 
both location and type of improve- 
ments. Usually the standards are higher 
for a mortgage used by the Trust De- 
partment than the minimum bank 
standards. Some banks establish sec- 
tions in their towns in which they will 
or will not make loans. 


There is a tendency in some locali- 
ties to make loans on suburbans with 
a minimum of 1% acre of ground. The 
experience with this type of loan dur- 
ing the depression was tops. The larger 
area of ground can be profitably used 
by mortgagors, most of whom are on 
a 40 hour week. 


The income of trusts (from $6,300 to 
$100,000) invested entirely in amor- 


tized mortgages ranged between 4.2% 
and 4.7%. 


Securing Business 


Some banks advertise extensively for 
mortgage business both in the press 
and on radio. Others seek out the own- 
ers of dwellings which are being con- 
structed. Some use personal solicitation 
for all types of mortgages. Some pur- 
chase mortgage loans from brokers and 
in the case of large blocks of F.H.A.’s 
they have been secured through invest- 
ment dealers. Some also pay a finder’s 
fee. 

In Chicago a practice is followed of 
buying a mortgage at par from a 
broker and permitting him to partici- 
pate in the interest. Most banks do not 
pay a broker's commission. However, 
some banks have maintained some flow 
of mortgages from brokers, without 
paying commission, by permitting the 
insurance written by the broker to re- 
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main on the premises and to be period- 
ically renewed by him. 


Some banks refinance real estate con- 
tracts which customers place with the 
bank for collection. These contracts usu- 
ally carry 6% interest. Where there is 
no objection from customers, this is 
an excellent source of mortgages. 


Who Obtains Mortgages? 


The practices of several banks in 
making mortgages vary. In some all 
mortgages for both Trust and Commer- 
cial Departments are made by the Trust 
Department, which has the choice of 
all mortgages. In others, the Trust De- 
partment makes its own mortgage loans 
but the bank is kept advised when Trust 
Department needs mortgages and when 
Trust Department can’t use a mortgage, 
the bank is given the opportunity to 
take it. 


In another the Banking Department 
makes all mortgage loans under an ar- 
rangement that each department shall 
receive a certain percentage of all loans 
made. While in still another, the Com- 
mercial Department makes all mortgage 
loans and the Trust Department has 
the choice of all mortgages. Irrespective 
of how the loan is processed, no mort- 
gages are acquired by a trust account 
from the Commercial Department. 

In most banks appraisal is made by 
members of the bank staff and some 
also have an independent appraisal. In 
many cases representatives of both the 
Trust Department and of the Commer- 
cial Department make the appraisals. 
Outside appraisals sometimes depend 
on the size of the mortgage. Appraisals 
tend to be 10% to 20% below present 
sales prices and never exceed them. 

In some banks payments are collected 
for trusts by the Commercial Depart- 
ment and moneys deposited to Trust 
Department account with advice to the 
Trust Bookkeeping Department. In 


others payments are made directly to 
the Trust Department on its mortgages, 


Most banks do not vary their man. 
agement fee by reason of investment in 
mortgages. In some cases, the same fee 
is charged on funds invested in mort- 
gages as on funds invested in stocks 
and bonds other than in U. S. Govern- 
ments. In other same 
management fee is charged on mort- 
gages as on other securities, except 
a sliding scale of fees is not applied 
to the mortgage portion of the fund. In 
Chicago, a fee of %4 of 1% is charged 
on funds invested in mortgages, on 
other investments in a trust 4 of 1% 
on first $50,000, 144 of 1% on excess. 


instances, the 


Policy Considerations 
In considering the use of mortgages 
as a trust investment or the broadening 
of their use, we must thoroughly con- 
sider the available supply of acceptable 
mortgages, the volume necessary to 
supply imperative trust 
and the additional volume required to 

implement the broadened policy. 


requirements 


The problem of servicing is also high- 
ly important. It is patently easier, and 
much less expensive, to process the re- 
ceipt of interest and dividends on bonds 
and stocks than it is to service mort- 
gages. Accordingly. consideration must 
be given not only to the servicing fa- 
cilities available, but also to the ques- 
tion of whether or not fees are suflici- 
ent or can be increased to cover ade- 
quately the cost of the additional 
effort, a substantial contraction in the 
economy very likely would result in a 
vast increase in the servicing burden. 

However. as many of the smaller de- 
partments do not have an investment 
man on their staff, would not the cost 
of investment a proper 
handling of investments in common 
stocks offset’ the expense of servicing 
mortgages? 


counsel for 


THE JOHNSTON MUTUAL FUND INC. 


Shares May Be Purchased at 
Net Asset Value, plus 1% 


Prospectus on Request 


THE JOHNSTON MUTUAL FUND INC. 


247 Park Avenue 


New York 17, N. Y. 





Trusts AND ESTATES 





pal 
sto 
ing 
equ 
we 
to 

Sec 


Fu 
tru: 
the 
free 
tior 
mal 
met 
tha 
exa 
cou 
corte 
was 
ferr 


Nov 


one of 
my 

the 
cTea 
3.49 
the 
ably 
vidu 


inve 





Jury 1 


































to . (where generally similar policies were Other excellent letters are denied 
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: : pag that was not ‘legal’ prior thereto is com- Estimate of Volume 
in part of our 35% quota to buy preferred mon stocks. It seemed advisable, in The Exchange 
ee stocks for good yield rather than reach- po d nee ie ts “ol : ‘ik; . 
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ne equities. I cannot think of any case where “As a general policy, we invested ap- respecting the volume of common stock 
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rt- “We set up a Legal Common Trust ferreds. The additional 8% was earmarked list. While the effective date of July 1, 
pt Fund so that a large number of our small for reserve purchasing power whenever a 1950, was being awaited, writers of 
ed trusts could participate in the benefits of favorable opportunity presented itself.” market letters and financial columns 
| the law. The account itself is, of course, y ae took without reservation the estimate 
n free from personal factors, tax considera- Another Common Trust Fund yard- : : . 
ad cons Mee dn cee ' atin? th ; ‘ (cited in the Investment Study Com- 
ec tions, limitations in size, ete., which — gtick is supplied by the following: : ‘ : ‘ 
wn make it so necessary to hedge any state- ’ mittee’s report with reservations) made 
of ments regarding ‘the typical trust.’ For “This fund was started August 1, 1950. by Gilbert Stephenson in his study (see 
that reason we might take it as the pure We have proceeded very cautiously with 
= example of our investment policy in ac- common stocks, and currently have : 
counts restricted to New York legals. Ac- 20.6% so invested. We have an addi- , . 
cording to the latest figures our Fund tional 4% in bonds which are not legal. Moterials Handling 
res was invested 67% in bonds, 1% in pre- They are, however, extremely high grade Equipment 
ng ferred stock and 32% in common stock. bonds and qualify in every respect except Locks & Builders’ Hardware 
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creasing ratios each po beginning with we declared by the Board of Directors | 
rh. 3.4% in August to 20.6 Jo_in April). In The following was one of the com- out of past earnings, paycble on || 
a the Legal Common Trust Fund and prob- pletest summaries: Oct. 1, 1951, to stockholders of rec- 
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ids invested in the Common Trust Fund . Se a Executive Vice-President and Secretary 
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, also a number of trusts where it was 
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wa AMERICAN VISCOSE deemed inadvisable to invest in stocks. For 
mi Z the remaining 51% of our legal trusts 
de- CORPORATION however, the following results were found: 
2 Dividend Notice Non-legals held before in- 
e De » -hange 90, 
Directors of the American Vis- ; vestment change 4.8270 
la ‘ ; , Non-legals sold 271% 
cose Corporation at their regular Qualifcins eteed oad § h c li ° 
en. meeting on July 11,1951, declared ee oe a oo a outbern Ca ifornia 
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ing gust 1, 1951, to shareholders of vestments of these particular trusts would pens Tn ngs SERIES 
record at the close of business on approximate 17% to 18%. 









July 20, 1951. 


WILLIAM H. BROWN 
Secretary 








DIVIDEND NOTICE 


(formerly AT F Incorporated) on June 28, 


“Our experience with the new rule 
thus far has been very satisfactory and 
we have received many expressions of 
gratitude from beneficiaries of small trusts 
for the increased income enjoyed.” 


OPERATING UNITS: 
* 
AMERICAN 
TYPE FOUNDERS 


DAYSTROM 
ELECTRIC 


DAYSTROM 
FURNITURE 


PREFERENCE STOCK 

4.56% CONVERTIBLE SERIES 

DIVIDEND NO. 13 
The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 

50 cents per share on the Com- 
mon Stock; 

28 cents per share on the Pref- 
erence Stock, 4.48% Convertible 
Series ; 

281, cents per share on the Pref- 
erence Stock, 4.56% Convertible 
Series. 

The above dividends are payable 
July 31, 1951, to stockholders of 


The Directors of Daystrom, Yon June 2 


record July 5, 1951. Checks will 
be matled from the Company’s 
office in Los Angeles, July 31,1951. 


P.C. HALE, Treasurer 


1951, declared a regular quarterly dividend 
of 25 cents a share, payable August 15, 
1951, to holders of record July 27, 1951. 


DAYSTROM 
INSTRUMENTS 
DAYSTROM 


June 15, 1951 
LAMINATES 


See the Daystrom Fashion Academy Award 
Furniture at your favorite store. 
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Trusts AND Estates April, 1948) of 
$13,485,926,111 as the volume of funds 
administered by trustees in New York.* 


Taking, then, the total of approxi- 
mately $13,500,000,000, they applied 
the 20% which the Committee esti- 
mated to be the proportion of trust 
funds required to be invested in legals; 
and they came out with a figure of 
$2,700,000,000 as representing the total 
of legal trust funds administered by 
trust institutions in the State. 


The next step was to multiply this 
by 35%, and the result was not far 


short of $1,000,000,000. Counting on: 


individual trustees to make up the dif-’ 
ference, they confidently anticipated: 
that upwards of a billion dollars would 


be poured into the stock market in, 


relatively short order. 


In making such a generous esti- 
mate as this (reckoning not on the 
tenacious conservatism of trustees) they 
were unaware that many legal trusts 
permitted retention of non-legals and 
that a large proportion of these trusts 
already had more than 35% in re- 
tained common stocks. They did not 
know that in many large legal trusts, 
where income taxes were a factor, the 
continued holding of tax-exempt bonds 
would be the chosen course. They knew 
nothing of the administrative problems 
posed by trusts which might soon 
terminate, or be in early need of cash 
for various reasons, including trusts 
where periodic withdrawals of princi- 
pal were required; the risks of inter- 
mediate fluctuation could not be lightly 
taken in these cases. Trustmen could 
have told them these things, as_ the 
quoted letters exemplify. 


Supplementing my correspondence 
with telephone conversations, I came 
to the conclusion that somewhere in the 
range from $350,000,000 to $400,000,- 
000 would conservatively represent the 
amount of trust funds made available 
by the Act for investment in bonds not 
on the old legal list. and in common 
and preferred stocks. 


The final conclusion, widely quoted . 


from The Exchange article, was easy 
If 20° out of a possible 35% has gon 


into common stocks (disregarding tk" , : ; 


handful of preferreds and untraditiona! 
bonds) then it is inferable that some- 
where in the neighborhood of $200.- 


*The most important reservation, made by Mr. 
Stephenson himself, was that his figures repre- 
sented totals of market, inventory and unit values, 
according to the practices of individual institutions 
and various supervisory bodies, so that the effect 
was like adding apples, bananas and peanuts. The 
only thing that could be agreed on was that the 
total was not peanuts. 
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000,000 has been spent for common 
stocks. The “reserve of buying power” 
that many of my correspondents men- 
tioned — available for increased com- 
mitments of stocks at such 
times as might seem advantageous — 
by subtraction would be in the range 
between $150,000,000 and $200,000.- 
000. I was careful to point out, in The 


common 


Exchange article, that this would be 
no mass movement by trust companies 
in unison, but that it would be a grad. 
ual process as the trust committees of 
many institutions came to their sep. 
arate decisions that the circumstances 
of the economy, of the market. and 
the needs of the trust under their care, 
warranted further shifts to equities. 





Harvard’s Investments 


For the first time, investment mana- 
gers are now permitted to look behind 
the scenes and study the composition 
of the oldest and largest university 
fund in this country. namely, the Har- 
vard University Fund, now in excess of 
$250.000,000 market value. This very 
informative and _ interesting material 
appeared in a recent number of the 
“Harvard Alumni Bulletin” and was 
prepared by Paul C. Cabot and Leon- 
ard C. Larrabee. respectively treasurer 
and assistant treasurer of the Univers- 
ity. 

The record of the 258 year old fund 
mirrors the economic ups and downs 
of this country. From a few notes and 
mortgages in 1693 the fund first ex- 
tended its investment into transporta- 
tion such as canals, bridges and rail- 
roads, then into local and governmen- 
tal obligations. Around 1850, bank 
stocks and the developing New England 
textile industry widened the field. The 
University’s participation in the latter 
line was apparently of great economic 
importance and speeded the growth of 
what was to be for many years a major 
source of New England’s wealth. When 
the monetary inflation of the Civil War 
threatened, the Treasurer hedged by 
switching fixed-income securities into 


income-producing real estate. From the 
Reconstruction Period after the war, 
until around 1900, real estate and 
bonds of the rapidly-expanding rail- 
roads absorbed the greater part of the 
Fund’s assets. 


During the past half-century, the 
Fund has gradually increased its in- 
vestments in common stock as a result 
of the policy inaugurated by Charles 
Francis Adams until, as of March 31, 
1951, they represented approximately 
45‘; of the total assets. It is interest- 
ing to note that about 62% of the total 
income in 1950 came from this 45% 
stock investment. 


The growth of investment in com- 
mon stocks by managers of educational 
funds has been particularly marked dur- 
ing the past 25 years, to help meet ever- 
rising physical operating costs and 
salary scales. Also, most managers feel 
that the 


high-grade bonds or other fixed-income 


yield discrepancies between 
investments and the common stocks of 
established and well-managed American 
corporations do not represent the dif- 
ference in risk—namely, stocks are 
relatively cheaper than bonds and there- 
fore deserve substantial representation 
in the investment program. 





DIVERSIFICATION OF HARVARD INVESTMENTS 
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REAL ANSWER TO INFLATION 


GWILYM A. PRICE 


President, Westinghouse Electric Corp. 


HE American businessman is fight- 

ing an industrial war on two fronts. 
He must give the usual successful eco- 
nomic performance required by our 
profit-and-loss system, and in addition, 
measure up to heavy political and mili- 
tary responsibilities. American industry 
must provide out of current production 
the means by which the free half of the 
world can rebuild and defend itself. It 
must carry, in ever-increasing amounts, 
what economists call “the social burden 
of non-economic services.” 

It always has been assumed that de- 
fense mobilization meant a proportion- 
ate curtailment of goods and services 
for civilian use. Now for the first time 
a country is trying the hitherto fan- 
tastic experiment of having both tele- 
vision and tanks, grade A butter and 
super-bombers. We are 
over some 20 per cent of our national 
output for an indefinite period to ne- 
arma- 


going to turn 


cessary but “socially useless” 


ments; and on top of this even to im- 


prove our standard of living. 


Industry's gravest problems — the 
only problems that can make it lose the 
two-front war it is called upont to fight 
~are intangible rather than physical. 
and political rather than economic. For 


In address before Trust Section, 
Bankers Assn., June 5, 1951 


Pennsylvania 


* 
Keystone 


Custodian 
F — » 


the most part they lie beyond the power 
of industry to control, correct or es- 
cape. 

When this country 
of the Korean Republic a year ago, it 
was that mobilization would 
cause a grave strain on the internal 
economy, that the value of the dollar 
would drop and prices would skyrocket 
unless action was taken to prevent it. 
Over the past twelve months we have 
acquired a galloping inflation that has 
robbed the American people of billions 
of their savings—many more billions as 
Congressmen Howard Buffet has point- 
ed out, than they lost in the bank fail- 
ures of the depression. 


came to the aid 


obvious 


Sound Economy via Economy 


The first requisite of any sound pro- 
gram in this “limited emergency of 
unlimited duration” is curtailment of 
non-essential non-defense expenditures 
by the federal government. All groups, 
in and out of government, agree that 
this is so. A few very modest steps have 
been taken, chiefly in postponing new 
social welfare programs. 

The Administration proposes to start 
out on a $71.6 billion budget. Non-de- 
fense, non-veteran, -non-interest items 
total 9.1 billions or one-third higher 
than the actual expenditures in the same 


Certificates of Participation in 


INVESTMENT FUNDS 


investing their capital 


IN 


BONDS 
(Series B1-B2-B3-B4) 


PREF ERRED STOCKS 


(Series K1-K2) 


COMMON STOCKS 


(Series $1-S2-S3-S4) 


Prospectus from your local investment dealer or 


The Keystone Company of Boston 


50 Congress Street, Boston 9, Mass. 
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category in 1948, a year in which we 
certainly did not suffer from inadequate 
domestic government services. 


Senator Douglas estimates that a 
total of $4 billion can be cut, Senator 
Byrd estimates $7 to 8 billion, the 
Committee for Economic Development 
says $6 billion, the Committee on Fed- 
eral Tax Policy estimates $8-14 billion 
savings. The shocking fact is that sav- 
ings can be made, and in this hour of 
emergency are not being made. 


The second requisite of a sound fi- 
nancial program must be a sound tax 
policy, the total to be spent matched 
with current tax collections. Congress 
should remember that there is a “point 
of no return”’—a point beyond which 
the over-all economy suffers and reve- 
nues decrease as rates go up. 


Inflationary Taxes 


Too many people subscribe to the 
theory that the one sure way to stop 
inflation is to keep on raising taxes. 
That is a fallacy. Excessive taxes are 
in fact an inflationary force. They cre- 
ate an economic loss by removing the 
incentive that causes men to work over- 
time. They stimulate new wage de- 
mands. They cause people to draw on 
their savings. Companies can put less 
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money into expansion and moderniza- 
tion, and try to make up their tax losses 
by higher prices. It is pointless to 
siphon off purchasing power in new 
taxes if we are to keep pouring in more 
purchasing power in the form of wage 
increases. 

The third requisite is sound fiscal 
policy, including credit control meas- 
ures, to halt inflation at its source. This 


February the total of demand deposits 
and currency outside banks was over 
three times as much as in 1939. If that 
trend continues, the American economy 
will sail right through the roof, and 
with it the security and resources of 
our people. 

The fourth requisite is a national pro- 
gram to encourage private savings in 
small-unit bonds. The only way to justi- 





Committee Reports 


fy such investment is to show the 
public a solvent and businesslike gov. 
ernment. 


The fifth requisite is to interfere as 
little as possible with the natural forces 
of American production. Even within 
the boundaries of the present limited 
emergency, industry can continue to 
provide the only sound answer to in- 
flation—production of useful goods. 





PENNSYLVANIA TRUST CONFERENCE? 


TRUST DEPARTMENT 
OPERATIONS 


Apportionment 


In Pennsylvania stock dividends are 
presumptively income under the com- 
mon law and it is, therefore, the re- 
sponsibility of trustees to apportion 
stock dividends income and 
principal. If a trust was created before 
the effective date of the Uniform Princi- 
pal and Income Act of 1945, then the 
case law governs the apportionment. If 
the trust was created after May 3, 1945, 
the effective date. the stock dividend 
should be apportioned under the pro- 
visions of that act. If a trustee fails to 
distribute to the life tenant a stock 
dividend or a portion of a stock divi- 
dend belonging to income and carries 
the stock dividend as part of the corpus 
of the trust. the trustee can be held re- 
sponsible for any depreciation in the 
value of the stock. 


Although a trustee is not responsible 
for apportioning gains on sales of stock 
because gains are presumptively princi- 
pal, it is sometimes advisable to con- 
sider making such apportionments in 
trusts created after May 3, 1945. The 
amount to be apportioned to income is 
the difference between the intact value 
(book value) of the stock at the time 
of acquisition and the book value at the 
time of sale. Such difference represents 
the corporation’s earnings that have not 
been paid out as dividends, which have 
been added to surplus or undivided 
profits. Such accumulations of earnings 
are properly apportionable to income 
and very often amount to a considerable 
sum. In special situations such appor- 
tionments should be made for the bene- 


between 


*At Atlantic City, N. J., June 5, 1951. 
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fit of life tenants and the estates of de- 
ceased life tenants, but only with the 
approval of the Orphans’ Court. 


Job Evaluation 


Under present conditions it is partic- 
ularly advantageous to have a job eval- 
uation and salary program for the es- 
tablishment of salary rates. Such a pro- 
gram will permit salary adjustments 
without special permission of the Wage 
Stabilization Board. In a highly com- 
petitive labor market a job evaluation 
program will be of material assistance. 


Suggestion Memos 


The Committee has drafted three sug- 
gestion memos as follows: 

Suggestion Memo No. 20 explains a 
suggested policy for handling interest 
earned on U. S. Government Defense 


Bonds. 


Suggestion Memo No. 21 calls atten- 
tion to certain benefits to which estates 
are sometimes entitled, particularly es- 
tates of veterans. 


Suggestion Memo No. 22 suggests 
that some thought be given to setting 
up a program for safeguarding vital 
records, in consideration of present un- 
settled conditions of world affairs. 


Georce C. Ropinson, Chairman 
Trust Operations Officer, 
Fidelity-Philadelphia Trust Co. 


TRI-STATE TRUST 
CONFERENCE 


The Committee met with similar 
Committees of the Associations in New 
York and New Jersey on February 6th. 
Without exception all three Commit- 
tees were of the opinion that corporate 


fiduciary business should be conducted 
purely on a merit and service basis 
without restriction as to state bound- 
aries and that a foreign fiduciary should 
not be taxed in a state of jurisdiction 
for so acting. 

It was unanimously agreed that a 
testator or settlor should not by state 
legislation be in any way restricted in 
the selection of a corporate fiduciary 
and that any such legislative hindrance 
would not be for the best interest of 
the testator or settlor. At least as to 
the three states represented, it was the 
consensus of the meeting that these 
states were in fact a kind of economic 
regional entity within which __ there 
should not be any State boundaries. 

A Committee such as ours should be 
continued by all three State Associa- 
tions to appraise and advise upon leg- 
islative acts which may from time to 
time be proposed and not be in keeping 
with the views expressed above. 

W. H. Loescue, Chairman 
Vice President, Girard Trust 
Corn Exchange Bank, Philadelphia 


TAXATION 


Charitable Trusts 


The Revenue Act of 1950 added Sec- 
tion 153(b) to the Internal Revenue 
Code requiring trusts which claim 
charitable deductions under Section 
162(a) to file detailed information re- 
turns for 1950 and subsequent years. 
This would have required the filing of 
information returns for all trusts which 
provide for the payment of the income 
to individual beneficiaries for life and 
the remainder to charity. H.R. 3196, 
which became law May 17, 1951, 
amends Section 153(b) by adding at 
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One of drawings used in announcing merger 
of two Philadelphia banks to form Girard 
Trust Corn Exchange Bank. 


the end thereof the following: “This 
subsection shall not apply in the case 
of a taxable year if all the net income 
for such year, determined under the 
applicable principles of the law of 
trusts, is required to be distributed 
currently to the beneficiaries.” 


Withholding Tax 


The House Ways and Means Com- 
mittee has proposed a 20‘7 withholding 
tax on dividends and interest. In addi- 
tion to the problem of whether fiduci- 
aries would be compelled to compute 
their commissions on the net amount 
received or continue to make the com- 
putation on the gross amount payable. 
there are numerous other arguments 
among which are the following: 
Would those 
with small incomes (mostly individuals 
past 65 years of age) who owe no tax. 
The tax withheld might never be recov- 


(2) penalize persons 


ered or at best a fee would have to be 
paid to prepare an income tax return. 


(b) Exempt charitable organizations 
would also be penalized by being un- 


— 


necessarily and improperly deprived of 
20% of their income. 


(c) Nonresident alien beneficiaries 
of trust accounts would suffer a 20% 
reduction of income despite the fact 
that by reason of treaties their tax rate 
might be considerably less than this 
(ice. Canada 15‘7, United Kingdom— 
interest, none; dividends 15%). In 
many cases the nonresident alien bene- 
ficiary of the trust would be only one 
of a number of beneficiaries, the others 
being residents of the United States. 


(d) The same situation would arise 
in cases where securities owned by a 
nonresident alien are registered in the 
name of a nominee residing in the 
United States. 

(e) Trustees would be forced to 
maintain additional records in order to 
be able to advise each trust beneficiary 
of the amount of credit for tax with- 
held which each beneficiary would be 
able to claim as a credit in his indi- 
vidual return. As all items of income 
would not be subject to withholding 
the beneficiary could not claim credit 
for an amount equal to 25% of the 
amount of income paid to him. 


State Income Tax 


The Governor proposed a 1% of 1% 
State Income Tax which as originally 
drafted would have placed a tremend- 
ous burden on trust companies and 
could have lost a large amount of non- 
resident business as it would appear 
that nonresidents would have been 
taxed on all of their income originating 
in Pennsylvania. Though this Bill is 
supposedly “dead” it could be revived 
at or the next and we 
should remain alert to make certain 
that it will not affect our business any 
more than is necessary. 


G. W. Hornssy, Chairman 
Asst. Vice President, Girard Trust 


Corn Exchange Bank, Philadelphia 


this Session 


SPECIALIZING IN THE SETTLEMENT OF ESTATES 
FOR 64 YEARS 


Trust Funds over $285,000,000 


FIDELITY TRUST COMPANY 
PITTSBURGH, PA. 


Juty 1951 


STATE LEGISLATION* 


Act. 158: “Incompetents Estate Act 
of 1951.” 


Act 159: “Register of Wills Act of 
1951.” 


S. 25: “Orphans Court Act of 1951” 
(Pending in Senate on House amend- 
ments). 


S. 11: Permits investment in com- 
mon stock meeting certain conditions 
(Pending in House). 


Act 121: Validates incomplete trus- 
tee deeds. 


Acts 134 and 135: Permit banking 
institutions to accept cemetery funds 
in trust. 


H. 860: Permits cemetery companies 
to become substituted trustees of indi- 
vidual cemetery trusts (Pending in 
Senate). 


Act 162: Increases limit of invest- 
ment of any estate in common trust 


fund from $50.000 to $100,000. 


SIpNEY D. KLINE, Chairman 
President, Berks County 
Trust Co.. Reading 


‘Brought down to date, July 2nd. 


$ 4,137,500.00 
Surplus and Undivided Profits - $16,505,482.46 


WILMINGTON 


TRUST COMPANY 
Wil . Delaware 


Member Federe! Deposit Inpursace Corperenes 
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INSURANCE 





ROTECTION 


for = t Opera lions 


LOUIS J. RONDER 


Continental Jllinois National Bank and Trust Company of Chicago 


HE following list, containing most 

of the insurance coverages which 
may be considered necessary for ade- 
quate protection of the assets of estates 
and trusts gives some idea of the many 
and varied forms of insurance contracts 
in which fiduciaries should be interested. 


Firt AND ALLIED COVERAGES 


Fire (and Lightning) Insurance 
Extended Coverage (Endorsement attached 
to Fire Policy) 

Damage by: Windstorm and Hail, 
Explosion, Riot, Riot Attending a 
Strike, and Civil Commotion, Air- 
craft and Vehicles, Smoke, Vandal- 
ism and Malicious Mischief (Op- 
tional) 

Full Replacement Cost Insurance 
(Depreciation) 


Rental Value and Rent Insurance 

Sprinkler Leakage Insurance 

Water Damage Insurance 

Floods and Rising Waters Insurance 

Demolition Insurance 

Earthquake Insurance 

Legal Liability Insurance (Fire and related 
perils) 

Fine Arts Insurance (All Risk) 


From address at Annual Meeting of Trust Divi- 
sion, Ilinois Bankers Association, April 26, 1951. 


Personal Property Floater Insurance (All 


Risk) 

Commercial Floater Insurance (Transpor- 
tation and Off Premises Protection for 
property such as patterns, dies, cameras, 
etc.) 

Transit Risks (Rail, Express, Air Freight 
and Motor Trucks) 


CASUALTY AND SURETY COVERAGES 
Comprehensive General Liability 
Owners’, Landlords’, and Tenants’ Liability 
Elevator Liability 
Property Damage Liability 
Employer’s Liability Insurance 
Workmen’s Compensation Insurance 
Workmen’s Occupational Diseases Insur- 
ance 
Liquor Liability Insurance (State of 
Illinois) 
Boiler and Machinery Insurance 
Plate Glass Insurance 
Driveway or Sidewalk Opening Bonds 
Mercantile Open Stock Burglary Insurance 
Mercantile Safe Burglary Insurance 
Fidelity Bonds 
Real Estate Management Bonds 


Surety Bonds 
AUTOMOBILE INSURANCE COVERAGES 


Automobile Bodily Injury and Property 








Bankers Trust Company of New York moved the two largest divisions of its Corporate 

Trust Department from 40 Wall Street over a week-end in May. The Records and Special 

Services divisions, with their heavy equipment including tabulating and stencil machines, 

are now located in the 2 Park Avenue building between 32nd and 33rd Streets. The Stock 

Transfer division remains at Wall Street several miles distant. Pictured is electronic 
(I.B.M.) equipment at the midtown office. 
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Damage Liability (Medical Payments 
optional ) 
Comprehensive Physical Damage 


Collision or Upset 


The insurance problems of the trust 
officer with respect to the various ex- 
posures and applicable coverages may 
be segregated as follows: first, as to 
city real estate; second, farm properties: 
third, business operations; fourth, court 
and fidelity bonds; and fifth, life insur- 
ance. Where a banking institution does 
not have a centralized Insurance Divi- 
sion or a person assigned for the pur- 
pose of acquiring and maintaining in- 
surance coverages, it is advisable to 
have contact with at least two reliable 
agents representing reputable companies. 

City Real Estate 

No building should be considered fire- 
proof—“fire-resistive’” is a much better 
term. In estimating the possible extent 
of a fire loss, not only the building con- 
struction but also the nature of the con- 
tents must be taken into consideration. 
Another factor is the exposure from 
neighboring properties, and also, where 
the building is situated in a congested 
area, the possibility of a widespread con- 
flagration. Loss or damage by lightning 
is invariably included in the fire policy 

-hoth the immediate loss from the 
stroke itself and the ensuing fire loss. 


Various forms of insurance have been 
developed and revised from time to 
time to afford protection against other 
major perils to which property is ex- 
posed. Formerly it was necessary to is- 
sue a separate policy for windstorm, an- 
other for simple explosion and riot, and 
still a third for damage caused by air- 
craft or vehicles. However, about fifteen 
years ago the extended coverage endorse- 
ment was adopted for attachment to the 
standard fire policy, and under this en- 
dorsement, insurance is provided against 
all of these perils, but not for malicious 
mischief. The latter coverage may be 


TRUSTS AND ESTATES 





incl 
the 
dan 
cool 
by é 
char 
bros 
now 
to al 
men 
TI 
cial 
expl 
expl 
seve 
the 1 
ing 
of a 
gas, 
bori 
stooc 
loss 
expl 
speci 


ay! 


If 
sural 
it is 
poses 
two | 
ing tl 
a cor 
a fain 
and } 
depre 
value: 
solese 
in de 
erate 


Jury | 





ust 
PX- 
lay 

to 
Bs; 
urt 


oes 


iVi- 


In- 


to 


ble 


ire- 
tter 
ent 
on- 
on- 
ion. 
‘om 
ere 
ted 
‘on- 
ing 
licy 

the 


ern 


j 
' 
| 
| 


included if the assured wishes to pay 
the extra cost. On the other hand, smoke 
damage from stationary heating and 
cooking units connected to a chimn-y 
by a smoke pipe has been added wichout 
charge as a final gesture in offering a 
broad, comprehensive coverage. It is 
now the rule, rather than the exception, 
to attach the extended coverage endorse- 
ment to fire insurance policies. 

The explosion coverage requires spe- 
cial comment. 
explosion hazard in the premises, that is. 
explosive gas or chemicals or dust. Yet 
severe explosions occasionally occur as 
the result of a leak in gas mains or heat- 
ing appliances, There is also the danger 


There may be no obvious 


of a concussion loss as the result of a 
gas, chemical or dust explosion in neigh- 
boring properties. It should be under- 
stood that the coverage does not include 
machinery 
this may be covered under a 


loss caused by a boiler or 
explosion; 
specific boiler or machinery policy. 


Mit Insurable Value 


If any one problem of property in- 
surance takes precedence over all others, 
it is insurable value. For insurance pur- 
buildings may be divided into 
two major groups. The group present- 
ing the greater difficulty is that in which 
a considerable difference exists between 


pe ses. 


a fair estimate of possible market value, 
and replacement cost new less physical 
depreciation. When such a disparity of 
values is found, it is usually due to ob- 
solescence, which is merely one factor 
in depreciation, but that factor can op- 


erate to depress the value of a building 





in sound physical condition. What then 
is the “actual cash value” of such a 
building ? 

In McAnarney v. Newark Fire In- 
surance Co., 159 N.E. 902 (N. Y. 1928) 
the Court of Appeals laid down the rule 
that all factors influencing “actual cash 
value” must be considered. This may be 
illustrated by a straight mathematical 
average of the following: reproduction 
cost less physical depreciation; estimated 
market value; rental income capitalized; 
assessed valuation; or, if the parties can 
agree on the weight to be given each of 
these and other factors, then a weighted 
average value could be arrived at. 


Fortunately the problem is not so 
acute on the numerically larger group 
of buildings for which values computed 
on the various methods of evaluation do 
not differ materially. In this group it is 
rather common practice and generally 
satisfactory to take the cost of repro- 
duction of the property at the time of 
the loss less physical depreciation as a 
reasonable measure of “actual cash 
Here the problem is largely one 
of keeping insurance in tune with chang- 
ing costs of construction and consequent 
“actual cash value.” 


value.” 


changes in 
Scope of Coverage 


The first requirement for any insur- 
ance program for city real estate should 
consider fire and extended coverage on 
all buildings and rental values, if ne- 
then public liability for ade- 
quate limits, 


cessary. 
workmen’s compensation 
when there is a janitor or one or more 








Fundamental Investors, Inc. 


Manhattan Bond Fund, Inc. 


Diversified Investment Fund 


Diversified Preferred Stock Fund 


Diversified Common Stock Fund 


PROSPECTUSES AVAILABLE ON THESE MUTUAL FUNDS 


48 Wall Street 
New York 5 
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HUGH W. LONG AND COMPANY 


Incorporated 


Chicago Los Angeles 


other employees, plate glass: (particu- 
larly on mercantile buildings having 
store fronts), steam boiler, where there 
is a high pressure boiler, and sprinkler 
leakage for buildings with sprinkler sys- 
tems. All legal liability policies should 
be written to protect not only the bank 
individually and in its fiduciary capaci- 
ties, but also the owner, beneficiaries, 
and managing agents, if any. If an out- 
side agent manages properties and col- 
lects rents, it may be desirable to have 
him furnish a faithful performance bond. 

Personal property may be covered by 
separate policies for fire and extended 
coverage, and theft. An all risk form 
floater policy for jewelry, furs and 
other personal property would offer the 
best protection for individuals for whom 
the bank may be acting as agent, con- 
servator, etc. Special fine arts policies 
may be written for art objects when con- 
ditions so warrant. 

Automobiles should be insured for 
comprehensive fire and theft, collision 
(with a reasonable deductible amount), 
public liability and property damage, 
and when considered necessary, medical 
payments, ad 


ae 


Farm Properties 


Until a few years ago, most farms 
were insured against fire and windstorm 
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only, but with the increasing use of air- 
craft, the extended coverage has gradu- 
ally replaced the old windstorm endorse- 
ment. Most stock companies will not 
write fire and windstorm on farm prop- 
erties and insist on issuing policies of 
fire and extended coverage. The extra 
cost is quite nominal compared to the 
additional protection offered. Dwellings, 
outbuildings, machinery, hay, etc. and 
livestock may be included in one policy. 

The interest of the insured in the live- 
stock is usually shown on the policy, 
as well as the value per head and num- 
ber of head of cattle. Crops may be in- 
sured while growing, and after harvest- 
ing while in the field or in storage. Fire, 
extended coverage and hail are the haz- 
ards grain and crops are customarily in- 
sured against, and various types of poli- 
cies are available. Fire Department Ser- 
vice charges may also be insured when 
the property owner has agreed or con- 
tracted with an organized fire depart- 
ment to pay certain specified charges 
for service rendered in responding to 
calls due to fire originating in, on or 
exposing the property. 

The general practice of banks owning 
or servicing farms in a fiduciary ca- 
pacity is not to carry public liability 
coverage. However, farmers, enjoying 
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prosperity for many years past, have 
built up equities beyond any previous 
experience. They need property insur- 
ance as never before—not just to pro- 
tect a mortgage interest but to protect 
their own assets. They are no longer 
judgment-proof. There is available a 
Farmers’ Comprehensive Personal Lia- 
bility policy which includes liability 
(both bodily injury and property dam- 
age and including product), medical 
payments and animal collision. This last 
provision is optional, and is a limited 
: form of Livestock Mortality insurance. 
‘Employers’ Liability may be provided in 
ithe Farmers’ Comprehensive Personal 


«Liability policy for an additional charge. 
‘ . . . 
‘and medical payments coverage is avail- 


_ able to injured residence employees. 


Business Operations 


In many instances where a_ business 
is to be continued by an estate and it 
becomes advisable to engage a new 
manager with certain qualifications, it 
is customary to require the placement 
of a fidelity bond, sometimes a faithful 
performance bond, for a_ substantial 
penalty. Depending upon the particular 
industry, the manager should be quali- 
fied to consult with the trust officer as 
to the necessary insurance coverages to 
safeguard the business operations. 


Court and Fidelity Bonds 


A trust department is sometimes re- 
quired to furnish a bond to a court for 
qualification as a fiduciary. Again, such 
a bond may be necessary in connection 
with a law suit. In such cases a qualified 
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insurance agent can be of considerable 
assistance. 


Every member of the staff of a trust 
department, without exception, should 
be covered by an individual or blanket 
fidelity bond for an amount considered 
reasonably adequate for the responsi- 
bilities assumed. 


Life Insurance 


It is essential for the trust official to 
be familiar with the various forms of 
life insurance policies, annuity contracts, 
supplementary agreements, etc., in order 
to consult with the principal of a trust 
and advise beneficiaries when policy 
proceeds become available for distribu. 


tion. It is necessary to have instruments 


controlling the disposition of property 
coordinated and integrated with the life 
insurance program into a soundly con- 
ceived plan to give the client’s objectives 
maximum effectiveness. 


At times, life policies in which the 
bank or trust company is the named 
beneficiary in a fiduciary capacity are 
required to be pledged for collateral 
purposes, and the question of permitting 
the assignment of the policies becomes 
quite a legal problem. 


The foregoing comments should em- 
phasize the importance of assigning 
some member of the staff to give special 
attention to the bank’s insurance pro- 
gram, and such person should gradually 
acquire a general knowledge of the prin- 
cipal insurance coverages available as 
well as government insurance require: 
ments. 
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The First 


Board of Directors 


Edward E. Brown 


Chairman of the Board 


Leopold E. Block 


Chairman, Finance Committee, 
Inland Steel Company 


Augustus A. Carpenter 


Director, Hills-McCanna 
Company 


J. D. Farrington 


President, Chicago, 
Rock Island and Pacific 
Railroad Company 


James B. Forgan 
Vice-Chairman of the Board 


Walter M. Heymann 
Vice-President 


Henry P. Isham 


President, Clearing Industrial 
District, Inc. 


James S. Knowlson 


Chairman of the Board 
and President, 
Stewart-Warner Corp. 


Homer J. Livingston 
President 


Hughston M. McBain 


Chairman of the Board, 
Marshall Field & Company 


Bentley G. McCloud 
Banker 


Harry C. Murphy 
President, Chicago, Burlington 


& Quincy R. R. Co. 


James Norris 
President, Norris Grain Co. 


James F. Oates, Jr. 


Chairman, The Peoples Gas 


Light and Coke Co. 





National Bank of Chicago 


ASSETS 


Cash and Due from Banks , . 
United States Obligations—Direct and Guaranteed 


Unpledged ‘ 
Pledged—To Secure Public Deposits and 


. 


Statement of Condition June 30, 1951 


$ 607,513,529.23 


$ 433,502,230.69 


Deposits Subject to Federal Court Order 239,353,411.13 

To Secure Trust Deposits 82,036,949.10 
Under Trust Act of Illinois 512,000.00 755,404,590.92 
Other Bonds and Securities 129,532,948.51 
Loans and Discounts 1,013,627,013.76 
Real Estate (Bank Building) 2,167,092.97 
Federal Reserve Bank Stock . e 4 ‘ s 4,950,000.00 
Customers’ Liability Account of Acceptances . ° 1,802,920.25 
Interest Earned, not Collected . ; ‘ 5 ‘ 5,466,003.11 
Other Assets . ‘ " 1,305,429.82 
$2,521,769,528.57 


Capital Stock 


Surplus 


Other Undivided 


LIABILITIES 


Discount Collected, but not Earned. 


Dividends Declared, but Unpaid 


Reserve for Taxes, etc. ; 
Liability Account of Acceptances 
Time Deposits . 

Demand Deposits > 
Deposits of Public Funds . ‘ j : 


Liabilities other than those above stated . 


$ 466,021,368.09 
1,595,254,565.56 
264,895,600.53  2,326,171,534.18 
; 408.36 
$2,521,769,528.57 


$ 75,000,000.00 
90,000,000.00 

° 3,183,523.48 
. 1,914,840.80 
1,500,000.00 
21,924,619.26 
2,074,602.49 





John P. Oleson 


Banker . 


R. Douglas Stuart 
Vice-Chairman, 
Quaker Oats Company 


Louis Ware 


President, International 


Minerals & Chemical Corp. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Albert H. Wetten 
President, A. H. Wetten & Co. 


Harry A. Wheeler 
Banker 


C. J. Whipple 


Chairman of the Board, 


Hibbard, Spencer, Bartlett &Co. 


John P. Wilson 
Wilson & Mcllvaine 


Robert E. Wilson 


Chairman of the Board, 
Standard Oil Company 
(Indiana) 


Robert E. Wood 


Chairman of the Board, 
Sears, Roebuck and Co. 









Discretionary Trusts 


TAX AND ADMINISTRATIVE ADVANTAGES 


(Part II) 


by FRANZ MARTIN JOSEPH 


Senior Partner of Joseph and Rodman, Attorneys and Counsellors at 


Gift Tax 


A transfer in trust with donative in- 
tent may be subject to United States gift 
tax.°* A nonresident alien may make 
such a transfer, free of gift tax, either 
to establish a new trust or to add to the 
fund of an existing trust, provided the 
transferred property is not situated 
within the United States at the time of 
transfer.*** It makes no difference in 
this connection whether some or all of 
the receiving trustees are citizens or 
residents of the United States. Gifts of 
U. S. Government Bonds issued prior to 
March 1, 1941, made by nonresident 
alien donors who are not engaged in 
business in the United States, are ex- 
exempt from gift tax even if the bond 
certificates are physically within the 
United States.°° This exemption was, 
however, denied to a nonresident alien 
donor when the bonds were acquired in 
the United States for the sole purpose 
of making an exempt gift, with the 
understanding that they would be con- 
verted by the trustees into other assets 
after completion of the gift.°° 


In addition to the exemption of $30,- 
000 available to citizens and residents 
of the United States, both domestic and 
nonresident alien donors are entitled to 
the annual exclusion of $3,000 on gifts 
made to any one of an unlimited number 
of donees. This annual exclusion does 
not apply to gifts of future interests.°** 
It follows that a trust settlor cannot 
take advantage of the exclusion if dis- 


“INT. Rev. Cope, sec. 1000(b); U. S. Treas. Reg. 
108, sec. 86.2 (1943). 


54a7_R.C., sec. 1000(b); Reg. 108, secs. 86.4, 86.18. 


5581 U.S.C., sec. 750; Reg. 108, sec. 86.2(a). It 
may be argued that gifts by non-resident aliens 
who are not engaged in business in the United 
States of U. S. Government bonds issued after 
March 1, 1941, are also gift tax-exempt, in view 
of the decisions in Jandorf v. Comm., 171 F. 2d 
464 (C.A. 2d 1948), and Pennsylvania Company 
(Estate of H. W. Burne) v. United States, 91 F. 
Supp. 237 (C.A. 3d 1950), which so hold for estate 
tax purposes. 





%Marie-Anne de Goldschmidt Rothschild  v. 
Comm., 168 F. 2d 975 (C.A. 2d 1948). 


56aJ_R.C., sec. 1003(b) (3); Reg. 108, sec. 86.11. 
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tribution depends on the discretion of 
the trustees, either with respect to the 
time of distribution,®* or the identity 
of the recipients.** 


Gifts can be made by legal entities 
as well as by individuals. As it has 
come to appear more and more inadvis- 
able to hold American assets in the 
names of foreign banks or other organ- 
izations established under foreign law, 
a considerable number of Uruguay, 
Tangier and Panama corporations. Swiss 
family foundations and Liechtenstein 
trusts have recently transferred not only 
money and securities but also patent 
rights and art treasures to American 
trusts. If a gift is made by a corporation, 
it will be treated for gift tax purposes 


57Comm. v. Disston, 325 U.S. 442 (1945); Fond- 
ren v. Comm., 324 U.S. 18 (1945); U. S. v. Pelzer, 
312 U.S. 399 (1941); Ryerson v. U. S., 312 U.S. 
405 (1941); U. S. v. Knell, 149 F. 2d 331 (C.A. 
7th 1945). 


S8Helvering v. Blair, 121 F. 2d 945 (C.A. 2d 
1941); Vogel v. U. S., 42 F. Supp. 103 (D.C. Mass. 
1941); Winston Paul, 46 B.T.A. 920 (1942); Lillian 
S. Winterbotham, 46 B.T.A. 972 (1942). 





The Tense Moment Following the Sermon 





Law, New York, N. Y. 


as a gift from the stockholders.®® If the 
executives of a foreign foundation or 
the trustees of an existing trust, over 
which the beneficiaries have no control, 
act as settlors of a new trust, the gift 
can probably not be considered for gift 
tax purposes as having been made by 
the beneficiaries of the foundation or 
trust. 


If a completed gift is made to a trust, 
no future gift tax problem arises when 
the trustees transfer income or princi- 
pal to the beneficiaries.’ It does not 
matter whether or not the donee was 
identifiable at the time of the original 
transfer in trust.®' It is also of no im- 
portance whether or not a gift tax was 
payable at that time.® 


In Marguerite F. Schwarzenbach. a 
citizen and resident of Switzerland who 
owned considerable property in_ the 
United States became worried about the 
possibility of a German invasion in 1940. 
She therefore transferred her New York 
property in trust, retaining the right to 
revoke, amend and_ withdraw any 
amounts from the trust with the unani- 
mous consent of the trustees, who were 
to give such consent only when they 
deemed it to be to the best interest of 
the donor. It was, however, understood 
between the parties that the trustees 
would consent to any request for re- 
vocation, amendment or 
made by the donor. One of the trustees 
was a possible remainderman and there- 
fore had a substantial adverse interest 
in the trust property, so that the gift 
might have been said to be complete. 


See Reg. 108, sec. 86.2(a) (1). 

SoLester v. U. S., 35 F. Supp. 535 (Ct. Cl. 1940); 
Burrage v. Hassett, 58 F. Supp. 53 (D.C. Mass. 
1944). 

*%1Reg. 108, sec. 86.3. 


®2Cf. Burnet v. Guggenheim, 288 U.S. 280 (1932); 
Estate of Sanford v. Comm., 308 U.S. 39 (1939) 
(recognizing the fact that if gifts were complete 
prior to the coming into effect of the gift tax stat 
ute, no gift tax liability would accrue thereafter); 
see also Matthew Lahti, 6 T.C. 7 (1946). 


634 T.C. 179 (1944). 
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The Tax Court looked at all the circum- 
stances and found that the settlor never 
had the intention of divesting herself 
absolutely and irrevocably of the prop- 
erty. The only reason for establishing 
the trust and requiring the consent of 
the trustees to revocation, amendment 
or withdrawal was to forestall the possi- 
bility of the German Government’s 
bringing pressure to bear on the settlor. 
Accordingly, the gift was considered in- 
complete and not taxable. 


In Herzog v. Comm.,** however, it 
was held a gift in trust was complete 
where the right to distribute and allo- 
cate principal or income and the right 
to terminate the trust were vested solely 
in the trustees, in the exercise of their 
absolute discretion, and where any bene- 
fits which the settlor might receive un- 
der such trust depended exclusively on 
the discretion of the trustees. 


During the settlor’s lifetime and as 
long as a gift in trust remains incom- 
plete, a complete and taxable gift is 
made whenever the trustee distributes 
income or principal to a_ beneficiary 
other than the settlor.°° On every such 
distribution, the donor is entitled to 
the $3,000 annual because 
the distribution is a transfer of a pres- 
ent interest.°° The donor is entitled to 
as many exclusions as there are benefi- 
ciaries to whom distribution is made. 


exclusion 


An incomplete gift becomes complete 
upon the surrender or extinction of the 
powers.°* When a_ reserved 
reason of the 
setilors death, the gift becomes com- 
plete at that time. However. no gift tax 
liability attaches because the gift tax 
is an excise on transfers during life.“ 


reserved 


power terminates by 


Estate Tax 
The estate tax statute includes in the 
taxable gross estate of a decedent the 
value of any property “to the extent of 
the interest therein of the decedent at 
the time of his death.”’*® Inasmuch as ex- 


“116 F. 2d 591 (C.A. 2d 1941). 


“Reg. 108, sec. 86.3; Comm. v. Warner, 127 F. 
2d 913 (C.A. 9th 1942). 

“Charles F. Roeser, 2 T.C. 298 (1943). In the 
case of a married donor qualifying for the marital 
deduction, the exclusion could be $6000. 

*“Helvering v. Hutchings, 312 U.S. 393 (1941); 
Reg. 108, sec. 86.10. 

Reg. 108, sec. 86.3; Burnet v. Guggenheim, 288 
U.S. 280 (1932); A. F. Goodman, 4 T.C. 191 
(1944); E. M. H. Norweb, 41 B.T.A. 179 (1940). 

*Reg. 108, sec. 86.3; Estate of Sanford v. Comm., 
308 U. S. 39 (1939); cf. Smith. v. Shaughnessy, 
318 U.S. 176 (1943); Robinette v. Helvering, 318 
U.S. 184 (1948) (Gift tax and estate tax are not 
necessarily mutually exclusive. ) 





*LR.C., sec. 811(a). The Treasury Regulations 
under this section speak in terms of property “the 
beneficial ownership of which was in the decedent 
at the time of his death.’’ U. S. Treas. Reg. 105, 
Sec. 81.13 (19438). 
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United States Crust Company 
of New York 


STATEMENT OF CONDITION 
June 30, 1951 
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ASSETS 


Cash and Due from Banks “<— $ 26,790,107.87 
Loans and Discounts . . ..... . 57,787,554.10 
62,648,685.85 
5,957,550.00 
3,652,638.83 

840,000.00 
5,055,721.84 

635,455.44 
1,400,000.00 


$164,767,713.93 


United States Government Obligations 

State and Municipal Obligations . . . 
ee. 6 ewe ae a ek 
Stock of the Federal Reserve Bank . . 
Real Estate Mortgages. . . . .. . 
Accrued Interest and Other Receivables . 
PE TEND cd ik we we we 


Total 


LIABILITIES 


$10,000,000.00 
Surplus Fund. . 18,000,000.00 
Undivided Profits . 2,442,343.26 
Total Capital Funds . . . eo we al a 


ee a es 6 ue Sh ee a ae 


Capital Stock 


$ 30,442,343.26 
131,023,194.67 
1,624,389.02 
1,265,139.94 
42,322.51 
350,000.00 
20,324.53 


$164,767,713.93 


Pe ee ee ee ee ee ee ‘ 
Reserved for Taxes, Interest and Expenses 
Unearned Discount... . . 

Dividend Payable July 2, 1951 

Other Liabilities . . . . 


Total 


Securities carried at $6,621,349.25 have been pledged to secure public 
deposits and for other purposes as required or permitted by law. 


BOARD OF TRUSTEES 
BENJAMIN STRONG 


President 


RALPH T. REED 

President, American Express Company 
JOHN SLOANE 

Chairman of the Board, W. & J. Sloane 
ALEXANDER STANDISH 

J. H. Whitney & Co. 
WILLIAM A. W. STEWART 

Stewart & Shearer 
EDWIN S. S. SUNDERLAND 

Davis Polk Wardwell Sunderland & Kiendl 
FREDERICK K. TRASK, JR. 

Payson & Trask 
JAMES M. TRENARY 

Vice-President 
HERMAN FRASCH WHITON 

President, 

Union Sulphur & Oil Corporation 


JAMES H. BREWSTER, JR. 

Vice-President, 

Aetna Life Insurance Company 

G. FORREST BUTTERWORTH 

Cadwalader, Wickersham & Taft 
HAMILTON HADLEY 

Lawyer 
JOHN M. HARLAN 

Root, Ballantine, Harlan, Bushby & Palmer 
BARKLIE HENRY 

New York 
FRANCIS T. P. PLIMPTON 

Debevoise, Plimpton & McLean 
RICHARDSON PRATT 

Charles Pratt & Company 
ROLAND L. REDMOND 

Carter, Ledyard & Milburn 


Member 


FEDERAL RESERVE SYSTEM 
NEW YORK CLEARING HOUSE ASSOCIATION FEDERAL DEPOSIT INSURANCE CORPORATION 








pectant beneficiaries have no interest in 
the trust property until it has been allo- 
cated to them by the trustees, it follows 
that generally the estate of a would-be 
beneficiary cannot be subjected to estate 
tax on trust property which was not 
allocated to him by the trustees prior 
to his death. It should, however, be re- 
membered that the taxable gross estate 
of a decedent also includes property 
over which he, either alone or in con- 
junction with any person, had a power 
of appointment at the time of his death.”! 
Thus, if the trust instrument authorizes 
a beneficiary, either alone or in conjunc- 
tion with the trustees, to alter, revoke 
or terminate the trust, or to select the 
persons who shall receive benefits, the 
beneficiary has a taxable power of ap- 
pointment, and the trust property will 
be included in his taxable estate.** 


Although a trustee of a discretionary 
trust has a power of appointment with- 
in the legal definition of that term, 
namely the power to determine who 
shall receive trust income or principal, 
or the power to terminate the trust, the 
trust fund is not for this reason included 
in his estate upon his death, provided 
he had no beneficial interest in the trust 
fund and, furthermore, provided the in- 
come and capital could be distributed 
by him only within a restricted class of 
beneficiaries and not for the benefit of 
the trustee, his estate, his creditors, or 
the creditors of his estate.** Even though 
the class of possible distributees in- 
cludes members of the trustee’s family, 
his estate would not be taxable. 


If a person has transferred property 
in trust less than three years before his 
death the trust property is added to his 
gross estate if the transfer was made 
in contemplation of death.7* A transfer 
is not so made if the decedent’s motives 
are associated with life rather than 
with death. Age is not controlling.” 
The wish to avoid the interference by 
creditors or the effect of domestic or 
foreign vesting or blocking orders or 
currency restrictions would probably be 
considered purposes associated with 
life.7° 


Transfers under which beneficiaries 


71._.R.C. sec. 811(f); Reg. 105, sec. 81.24. 

72Reg. 105, sec. 81.24(b) (1). It might be possible 
to give to a beneficiary a power of appointment 
which would not be taxable to him; cf. I.R.C., sec. 
811(f) (2) (A). 

737_R.C., sec. 811(f) (2) (B); Reg. 105, sec. 81.24 
(b) (1). 

™“]7.R.C., secs. 811(c) (1) (A); 811(1); see Reg. 
105, sec. 81.16. 

=U. S. v. Wells, 283 U.S. 102 (1931); Estate of 
A. F. Stitt, 7 T.C.M. 920 (1948). 

See Franz Martin Joseph, United States Estate 
Taxation on Estates of Nonresident Aliens, Aug. 
1950. TrUsSTS AND ESTATES 516. 
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other than the grantor can obtain pos- 
session or enjoyment of the transferred 
property only by surviving the decedent. 
or some other event which does not in 
fact occur during the decedent’s life, 
are includible in the grantor’s gross 
7 This provision does not apply 
sts in which absolute discretion 
ferred upon the trustees to dis- 
trust funds at any time to such 
ors of a group of beneficiaries as 
‘lect, independent of the grantor’s 











st property is not subject to estate 

part of the settlor’s estate if it is 
o the “untrammeled discretion” of 
the trustees to decide who shall possess 
or ehjoy the property and the income. 
It appears to be free of estate taxation 
even if the grantor is one of the expec- 
tant beneficiaries to whom the trustees 
have discretion to distribute.** Even in 
presumably 
trustees, namely, the settlor’s wife and 
brothers, had the power to revest trust 
corpus in the settlor, the court refused 
to include the trust property in the 
settlor’s estate.”® 


a case where compliant 


Property transferred by a decedent to 
a trust before his death is added to his 
estate where “the enjoyment thereof was 
subject at the date of his death to any 
change through the exercise of a power 
by the decedent alone or by the dece- 
dent in conjunction with any other per- 
son, to alter, amend, revoke or terminate 
the trust, . . .”8° A requirement that an 
invasion of principal may be made only 
with the consent of the grantor has been 
held equivalent to a power exercisable 
by the grantor in conjunction with an- 
other and therefore taxable to his es- 
tate.51 However, where a trust instru- 
ment provided that the trust could be 
revoked by the grantor with the con- 
sent of all the beneficiaries, the Supreme 
Court held it not taxable to the grantor’s 
estate since under the applicable state 
law all parties interested in the trust 
had the right to revoke it even without 
express authorization in the trust instru- 
ment.®? If the grantor has not reserved 
any such power for himself, no estate 
tax will become due. The fact that some 


T71.R.C., sec. 811(c) (3). 

7Comm. v. Irving Trust Co., 147 F. 2d 946, 949 
(C.A. 2d 1945); see Estate of Toeller v. Comm., 
165 F. 2d 665 (C.A. 7th 1948); Comm. v. Douglass’ 
Ectate, 143 F. 2d 961 (C.A. 3rd 1944). 

Estate of Louis Stewart, 4 T.C.M. 59 (mem. op. 
1945); see also Estate of Charles J. Babcock, 5 
T.C.M. 31 (mem. op. 1946). 

S80T_.R.C., sec. 811(d) (1); Reg. 105, sec. 81.20; 
ef. Helvering v. City Bank Farmers Trust Co., 296 
U.S. 85 (1936). 

SiEstate of Du Charme v. Comm., 169 F. 2d 259 
(C.A. 6th 1947). 

®Helvering v. Helmholz, 296 U.S. 93 (1986). 


or all of the expectant beneficiaries are 
persons for whose support the grantor 
is liable does not cause any part of the 
trust property to be included in the 
grantor’s estate." 


Income Tax 


Discretionary powers of distribution 
granted to trustees can result in consid. 
erable income. tax savings. Generally, 
the taxable income of a trust is deter- 
mined in the same manner as that of 
an individual.** However, in computing 
the net income of a trust, the trustee is 
permitted, in addition to the ordinary 
deductions which an individual taxpayer 
may take, to deduct “income of the .. . 
trust for its taxable year which is to 
be distributed currently by the fiduci- 
ary to the .. . beneficiaries.”** Further- 
more, “in the case of income which in 
the discretion of the fiduciary may be 
either distributed to the beneficiary or 
accumulated,” there is “allowed as an 
additional deduction . . . income of the 
trust for its taxable year, which is prop- 
erly paid or credited during such year 
to any .. . beneficiary.”*® It does not 
matter that the actual amounts of net 
income to be distributed to the benefici- 
aries or even the identity of the particu- 
lar beneficiaries are not determined or 
determinable by the trustees during the 
taxable year. It is sufficient that the 
distribution, when finally made or credi- 
ted by the trustees, belongs to and be- 
comes connected with the taxable year 
in question.** 


The courts and the Treasury Depart- 
ment appear to be in substantial agree- 
ment that the various items of trust in- 
come retain after distribution to the 
beneficiaries the same nature which they 
had in the hands of the trustees.** If. 
for example, the trustees distribute in- 
come from sources without the United 
States, it is tax exempt when received 
by nonresident alien beneficiaries.*® An- 


Comm. v. Douglass’ Estate, supra note 78. 

™41.R.C., sec. 162; U. S. Treas. Reg. 111, sec. 
29.162-1 (1941); see also I.R.C., sec. 3797(a) (1). 
which includes a trust within the meaning of the 
term “person.” 

1.R.C., sec. 162(b); Reg. 111, sec. 29.162-1(b). 

61_.R.C., sec. 162(c); Reg. 111, sec. 29.162-1(c). 


SiSee G.C.M. 8724, X-2 Cum. BuLL. 197, 200 
(1931); 6 Mertens, THE LAW OF FEDERAL INCOME 
TAXATION, sec. 36.40 rev. ed., Henderson, 1948); 
Cecilia K. Frank Trust, 8 T.C. 368, 373 (1947), 
aff'd. 165 F. 2d 992 (C.A. 3rd 1948); Babette B. 
Israel, 11 T.C. 1064 (1948). 


Comm. v. Hopkinson, 126 F. 2d 406 (C.A. 2d 
1942); Arthur Letts, Jr. v. Comm., 30 B.T.A. 800 
(1934) aff'd. 84 F. 2d 760 (C.A. 9th 1936); Me- 
Naghten v. U. S., 17 F. Supp. 509 (Ct. Cl. 1937): 
see Merton E. Farr, 11 T.C. 552, 561 (1948); I.T. 
3495, 1941-2 Cum. BULL. 195; but cf. McCullough v. 
Comm., 153 F. 2d 345 (C.A. 2d 1946). 


°1.T. 1642, II-1 Cum. BuLL. 81 (1923); see also 
O.D. 464, 2 Cum. BuLL. 103 (1920). (U. S. bond 
interest tax exempt in hands of non-resident alien 
trust beneficiaries. ) 
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against capital losses, that allocation is 
binding upon us.”** 

Nonresident alien individuals not en- 
gaged in business in the United States 
are as a rule taxable on their gross in- 
come from sources within the United 
States.°® Nonresident alien trust benefici- 
aries, however, are not taxable on the 
gross income of the trust but only on 
the net income distributed to them.®® 


“Constructive Receipt” 


Under certain circumstances trust in- 
come may be taxable to the grantor 
even though he himself does not receive 
the income. Where the power to revest 
title in the grantor to any part of trust 
corpus is vested either in the grantor 
or in any person not having a substan- 
tial adverse interest in the trust corpus 
or income, or in both jointly, the in- 
come of such part of the trust shall be 
included in computing the net income 
of the grantor.!°° Where any part of 


“Florence H. Thornton, 5 T.C. 1177, 1185 (1945). 

87.R.C., secs. 211(a) (1) (A), 212(a); Reg. 111, 
secs. 29.211-7(a), 29.212-1(a). In their income 
from sources within the United States exceeds 
$15,400, however, they are taxed thereon at the 
same rates as resident taxpayers and permitted to 
take the same credits and deductions, provided they 
are allocable to such income; see I.R.C., sec. 
211(c); Reg. 111, sec. 29.211-7(b). 

“Otto H. Wittschen, 5 T.C. 10 (1945). 


100T_R.C., sec. 166; Reg. 111, sec. 29.166-2. 
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trust income, in the discretion of the 
grantor or of any person not having a 
substantial adverse interest in the in- 
come, or of both jointly, may be held 
for or distributed to the grantor, such 
part of the income will be taxable to 
the grantor.'°' A bare legal interest, 
such as that of a trustee, is never sub- 
stantial and never adverse.'°* According- 
ly, if the trustee has discretion to dis- 
tribute all or a part of the income or 
capital to the grantor, the grantor may 
have to pay income tax on all or part 
of the trust income even though the 
trustee never exercised his discretion in 
the grantor’s favor. The trust income is 
then treated for tax purposes as if there 
were no trust, and the grantor is al- 
lowed the same deductions which any 
other taxpayer may take.'”* 


If the grantor is not a possible benefi- 
ciary, but his wife or his children are, 
then the trust income actually paid to 
them may be taxable to the grantor pro- 
vided the payment was intended or actu- 


'o1T_.R.C., secs. 167(a) and (b); Reg. 111, sec. 
29.167-1. 


to2Reg. 111, secs. 29.166-1(b), 29.167-1(b); see 
also Reinecke v. Smith, 289 U.S. 172 (1933); With- 
erbee v. Comm., 70 F. 2d 696 (C.A. 2d 1934), cert. 
den. 293 U.S. 582; Bromley v. Comm., 66 F. 2d 
552 (C.A. 3rd 1983). 


103Reg. 111, . 166-1(c), 29.167-1(c). 
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ally used to discharge the grantor’s legal 
duty of support.'®* If the grantor has 
otherwise made adequate provision for 
the support of such relatives, he will 
not be taxable on the trust income dis- 
tributed to them.’®* Payments to adult 
children are not included in the grantor’s 
income because he is under no legal 
duty to support them.’°* In any event, 
the grantor is only taxable on such 
payments to his wife or minor children, 
to the extent that they do not exceed 
his duty of support.’ 


Grantors may also under certain cir- 
cumstances be taxed on trust income 
under the so-called “Clifford Doc- 
trine.”!°8 The “substantial ownership” 
criterion of the Clifford case has led to 
considerable uncertainty and confusion. 
In an attempt to explain the “Clifford 
Doctrine” and to exploit its implications 
to the fullest, the U. S. Treasury prom- 
ulgated the so-called “Clifford Regula- 
tions.”!°° It is doubtful whether they 
will be upheld by the courts in their 
entirety since they go far beyond the 
original “substantial ownership” test.'" 
In any event, it is expressly provided 
that the regulations shall not be applic- 
able to cases where independent trustees 
are authorized to distribute income and 
corpus in their discretion among a class 
of beneficiaries.'"! 


If for any of the indicated reasons 
the grantor is liable for the tax on the 
trust income, the beneficiaries are not 
required to pay income tax thereon al- 
though the income was distributed to 
them. If the original transfer in trust 
was not a completed gift, the income 
distribution to the beneficiary might be 
subject to gift tax even though the in- 
come itself is taxable to the grantor 
under the “Clifford Doctrine.”"'* In 
case the original transfer in trust was 
a completed gift, no further gift tax 
will be due upon the payment of trust 
income to the beneficiaries even though 
for income tax purposes the trust income 





1o4See I.R.C., sec. 167(c); Reg. 111, sec. 29.167-2. 
1osEstate of William P. Eger, 4 T.C.M. 914 
(mem. op. 1945). 

io6Henry A. Loeb, 40 B.T.A. 517 (1939). 

1o1Cf. Hopkins v. Comm., 144 F. 2d 638 (C.A. 
6th 1944). 

1o5Helvering v. Clifford, 309 U.S. 331 (1940). 

1o®Reg. 111, sec. 29.22(a)-21, added by T.D. 5488, 
1946-1 Cum. BULL. 19, as amended by T.D. 5567, 
1947-2 Cum. BULL. 9. 


1loSee Pavenstedt, The Treasury Legislates: The 
Distortion Of The Clifford Rule, 2 Tax L. Rev. 7, 
30 (1946); cf. Eisenstein, The Clifford Regulations 
And The Heavenly City Of Legislative Intention, 
2 Tax L. Rev. 327 (1947). 


11See Reg. 111, sec. 29.22(a)-21(d) (3). 
112Charles F. Roeser, 2 T.C. 298 (1943). 
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is held to be the grantor’s and taxable 
to him.?!8 

Finally, it should be mentioned that 
a person, other than a grantor, who has 
a power “exercisable solely by himself 
to vest the corpus or the income . . . in 
himself” is taxable on the entire trust 
income even though no part thereof has 
in fact been distributed to him.'!* This 
provision would not make trust income 
taxable to a trustee who has complete 
discretion to distribute income among 
a designated group of which he is not 
a possible member.''® It may, however, 
apply to a trustee who is a possible mem- 
ber. It would similarly apply to a bene- 
ficiary who has the right to direct the 
trustee to pay trust income to himself."'® 
Here again, income tax would not be 
levied more than once. 





13Comm. v. Hogle, 165 F. 2d 352 (C.A. 10th 


1947). 

'M4Reg. 111, sec. 29.22(a)-22; see Mallinckrodt v. 
Nunan, 146 F. 2d 1 (C.A. 8th 1945); cert. den. 324 
U.S. 871; Edward E. Bishop, 4 T.C. 862 (1945); ef. 
Hallowell v. Comm., 160 F. 2d 536 (C.A. 3d 1947). 


15See Ruth W. Oppenheimer, 16 T.C. -, U.S.T.C. 
Dec. No. 18,147 (Feb. 28, 1951). 

ueCf Stix. v. Comm., 152 F. 2d 562 (C.A. 2d 
1945). 


Tax Panel Renewed 


Title Insurance and Trust Co. of Los 
Angeles for the third year presented a 
panel discussion on fiduciary tax ques- 
tions. holding the latest sesssion on the 
afternoon of June 12 at the Philharmonic 
Auditorium. As in the previous instances 
(the 1950 answers are being published 
currently in TRUSTS AND ESTATES) at- 
tendance was limited to attorneys, trust 
personnel, accountants and advanced life 
underwriters. again Walter L. 
Nossaman, California legal editor for 
T. & E., was chairman of the panel con- 
sisting of twenty other members of the 
State Bar who responded to prepared 
questions on estate, gift and income tax 


Once 


problems. 


A A A 


“Philadelphia Futurama” 
Highlights Bank Merger 
Philadelphia, Pa.—A 12-page roto- 
gravure supplement, “Philadelphia Fu- 
turama,” distributed with the Philadel- 
phia Inquirer on June 18th covers the 
background story of the newly merged 
Girarp Trust Corn EXCHANGE BANK. 
Aitkin-Kynett Co., advertising agency 
for the bank, prepared the supplement, 
which traces the growth of Philadelphia 
and its attendant development in bank- 
ing. 
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ATTENTION ARRESTERS IN TRUST ADS 


ilustrating danger from 
moths, burglars, fire, deterioration from 
air, reduced danger of legal troubles 
when important papers and records are 
in “ONE safe place,” and the resulting 
peace of mind, weer used recently in 
an ad by First National Bank of Tulsa 
to emphasize the values of its safe de- 


Cartoons 


posit service. 


“It’s All Ours, Joint Title. Too!.” 
with a picture of a married couple in 
front of their home, starts a Merchants 
Trust Co., Muncie, Ind., ad on the 
pitfalls of joint ownership. The text be- 
gins, “That’s Fine—BUT” and shows 
how this procedure can be unfortunate. 
particularly in regard to taxes, unin- 
tended beneficiaries, remarriage. and 
property management. Conclusion: 
“Perhaps you and wife both 
should have wills.” 


your 


Inkwell and quill pen adorn a parch- 
ment ad headed, “It is written . . . The 
palest ink is better than the most re- 
tentive memory.” Emanating from Fort 
Worth National Bank, the text im- 
presses the importance of writing a 
will, and says, “Take a moment—right 
now—-call your Attorney - you can 
rely on your Attorney’s experienced. 
professional estate counsel. And _re- 
member, the Trust Department of this 
Bank stands ready to serve you in the 
faithful execution of your plans.” 

“A Living Trust is for the man too 
young and ‘too darned busy’ to retire!” 
is the skillful phrase of Chicago Title 
and Trust Co. The text develops the 
thought that a living trust means “more 
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You may save 
thousands of dollars by 
reviewing yout financial 

position now! 


Even in norma! wnves ous cuswmess saved ceipesniide oh deltas bce oh. one 
spruusiwed knowledge and experience in adpsinimenag their estes and geqpeny. Today, with 
fax increases chresrering, 15 cute important than ever that yoru teview yout financial eMains. 10 
coorerve your erate and to prurect your bein, A well-divwwa will and este plan ane emsencial 
to accomplish this You need the counsel of posi arsurwey 00 draw pone wall, os ws review dein 
the light of present uncrstain conditions. You alu) nend » competent, tesponsible, ompenate ex 


ecune of truster, By ramsng thes back 96 your will, posix loved ones wil have the benefit of our 


specialized knowledge asd experience. Cali Me. Lewis B Maier /MAdison 66441) if pou ate 


mtesested. No obligation, of course 


time for living. with an expectation of 
living longer because pressures on you 
have been reduced.” 


“Taxes are skyrocketing!” may not 
be a new statement, but joined with a 
picture of exploding fireworks, the title 
is a timely attention-getter used by 


Union Bank & Trust Co. of Los Angeles. 


“Your Retirement Program should 
be geared to your company earnings.” 
says a City Bank Farmers Trust Co., 
New York, ad in national magazines 
which suggests retirement plans accord- 
ing to whether earnings are steady or 
erratic. A large chart projecting 
through one side of the ad attracts the 
eye and emphasizes the difference in 
the two situations. A pension booklet is 


offered. 


Often people like to know the name 
of an officer to ask for or write to. A 
series of cartoon portraits of officers, 
with name and title printed directly 
below, is the means employed by 
Florida Bank at Orlando to introduce 
its staff, an idea which could well be 
adapted to the trust department. An- 
other method with trust advertising 
possibilities is the horse-and-buggy 
silouette entitled. “What ever happened 
to Mr. Gray?” Barnett National Bank 
of Jacksonville thus advertises FHA 
Title One Home Improvement Loans, 
explaining that Mr. Gray had a good 
tool kit and a lot of know-how, and 
used to drive up and ask, “Anything 
need fixin’?” 
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Rules on Powers 
(Continued from page 430) 


power, as such, will not be taxable, but 
the transfer, or surrender, to his chil- 
dren of the right which he previously 
had to receive the income of the trust 
during the remainder of his life will be 
a taxable gift. 


Other cases may be readily imagined 
where the exercise of a non-taxable 
power incidentally involves the surren- 
der of an interest which is much more 
remote and contingent. It is understood 
that in such cases the same principle 
would apply as in other gift tax situa- 
tions, viz., if the interest transferred is 
so remote and uncertain as not to be 
susceptible of valuation, it will be dis- 


regarded. 


Successive Powers 


Section 811(f)(4) completely _ re- 
writes the provision of the 1942 Act 
relating to the creation of successive 
powers of appointment. The new pro- 
vision is carefully limited to the partic- 
ular situation originally aimed at. In at 
least one State a succession of powers 
of appointment, general or limited. may 
be created and exercised over an in- 
definite period without violating the 
rule against perpetuities. This is be- 
cause a local statute provides that so 
far as perpetuities are concerned, the 
validity of the exercise of a power 
shall be determined as of the time of 








Main Office at FIVE POINTS... | 


the exercise and not as of the time of 
the creation of the power. Under such 
a statute, in the absence of some spe- 
cial provision in the tax law, property 
could be handed down from generation 
to generation without ever being sub- 
ject to estate tax. 


Under Section 811(f)(4) the exer- 
cise of any power of appointment cre- 
ated after October 21, 1942 will be 
taxable if it is exercised by creating 
another power of appointment which 
under local law can in turn be exer- 
cised so as to postpone the vesting of 
the property for a period which is as- 
certainable without regard to the date 
of the creation of the first power. This 
provision is of practical significance 
only where the first power is a non- 
general power. 


Powers to Invade Principal 


Section 811(£)(5) deals with what 
are often called non-cumulative powers 
to invade principal. Typical case: a 
widow who is income beneficiary of a 
trust also has the right to withdraw 
$5,000 each year from the principal. 
noncumulative, i.e.. the right to take 
the $5,000 in a particular year lapses 
at the end of that year, and she cannot 
later claim $5,000 for that year. It is 
understood that heretofore the Treas- 
ury would have claimed that if the wi- 
dow lived for twenty years, never took 
any of the principal. and then died, the 
tax consequences would have been 
these: at the end of each year she 
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made a taxable gift of the then value 
of the remainder interest, after her life 
estate, in the $5,000, which she could 
have taken, but did not, for that year 
(no exclusion allowable, because it was 
a gift of a future interest) ; and at her 
death twenty times $5,000, or $100,000, 
should be included in her gross estate, 
on the theory that in each year she 
made a transfer of $5,000 with income 
reserved, or taking effect at her death, 
or both, just as if she had each year 
taken out the $5,000 and then immedi- 
ately put it back in the trust fund as an 
addition by her. 


The 1951 Act, as passed by the 
House, provided simply that if a gen- 
eral power created after October 21, 
1942 lapsed during the life of the 
donee, the failure to exercise it was 
not to be deemed an exercise or a re- 
lease of the power. The Senate amended 
this to limit the exemption to $5,000 a 
year or five per cent a year of the value 
of the fund subject to the power, which- 
ever is greater. As to any excess above 
this, Section 811(f)(5) provides that 
the lapse of a power of appointment 
created after October 21, 1942, during 
the life of the donee shall be considered 
a release of the power. It appears that 
this will make the excess subject to the 
rules advocated by the Treasury, as 
explained above. 

Where such a power has been al- 
lowed to lapse during the decedent's 
life as to an excess over $5,000 or five 
per cent a Senate Finance 
Committee Report explains in some de- 
tail a method for adjusting the amount 
to be included in the gross estate, so 
as to allow for change in the value of 
the trust fund as a whole, between the 
lapse of the power and the decedent's 
death. Reference to that passage in the 
report, or to the Treasury regulation 
embodying it which will no doubt be 
issued, is suggested in any case where 


year, the 


the question arises. 

The new law continues an existing 
provision that a power of appointment 
created by a will executed before the 
1942 Act shall be considered a_pre- 
existing power if the creator of the 
power died before July 1, 1949, with- 
out having republished the will, by co- 
dicil or otherwise, after the 1942 Act. 
This provision made its original ap- 
pearance in one of the extensions enac- 
ted before July 1, 1949, and it was 
deemed unnecessary to extend it to 
cover testators dying after that date. 


Gift Tax Rules 


The gift tax provisions of the new 
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law follow closely the theory and word- 
ing of the estate tax amendments, so 
far as applicable. The exercise of a 
pre-existing general power is a gift. 
but the failure to exercise such a power, 
or the complete release of it at any 
time, is not. As in the estate tax section, 
provision is included that a pre-existing 
general power may be cut down to a 
non-general power before November 1. 
1951, and subsequently exercised at 
any time, without incurring a tax. 


The exercise of a general power cre- 
ated after the 1942 Act is a gift, as is 
the release of such a power after May 
31, 1951. The significance of the latter 
date is this: the release provisions of 
the 1942 Act relating to the estate tax 
were in terms limited to pre-existing 
powers, but those relating to the gift 
tax were not. The latter, in the broadest 
possible language, said simply that the 
release of a power of appointment be- 
fore the date not to be 


release was 


deemed a transfer of property, and 
this language has been preserved 
throughout the various extensions. 


While the Treasury has always con- 
tended that only pre-existing powers 
could be released free of gift tax, and 
so stated in its regulations. it was 
known that a number of releases of 
powers created after the 1942 Act had 
been made in reliance on the words of 
the statute; consequently the Senate 
Finance Committee amended the stat- 
ute so as to tax releases of such powers 
only if made after May 31, 1951 which 
was about the time when it was consid- 
ering the new law. 

The gift tax section also provides 
that a disclaimer or renunciation of a 
power created after the 1942 Act shall 
not be deemed a release of the power; 
the definition of a general power is 
identical in substance with that in the 
estate tax section: and there are the 
same provisions as to the creation of 
successive powers, the lapse of noncum- 
ulative powers to withdraw principal, 
and powers created by wills executed 
before the 1942 Act 
quently republished by testators dying 
before July 1, 1949. 


and not subse- 


Practical Steps 


Study of the new statute indicates 
the following practical suggestions. 


l. As to pre-existing powers: 


(a) A holder of a pre-existing power 
of appointment by will, or by deed. 
should consider whether he wishes io 
reduce it to a non-general power be- 
fore November 1, 1951 so that he may 
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subsequently exercise the non-general 
power without incurring any tax. For 
this purpose it would be sufficient to 
reduce the general power to a power 
which is not exercisable in favor of the 
donee of the power, his estate, his 
creditors or the creditors of his estate. 


It is important to note that the 
statutory definition of a general power 
is in the disjunctive and that a power 
is a general power if it is exercisable 
in favor of any one of the four objects 
named in the definition section. For 
example, a power exercisable in favor 
of the decedent’s creditors would be a 
general power, even though not exer- 
cisable in favor of the decedent nor 
his estate nor the creditors of his es- 
tate. A non-general power must exclude 
all four as possible objects of the power. 


(b) A holder of a pre-existing gen- 
eral power who has heretofore executed 
but not delivered a release reducing the 
power to one which would have been 
exempt under Section 811(f) (2) (A) in 
the 1942 Act, should consider whether 
he wishes to deliver this release and 
make it finally effective before Novem- 
1951, or whether he wishes to 
discard it and instead proceed as indi- 
cated under (a) above. If he feels that 
he may ever want to exercise his power, 
one or the other form of release should 
be made effective before November 1, 
1951. 

(c) A holder of a pre-existing power 
to take principal can simply keep it 
until he dies. without incurring any tax 
liability, even though the power is 
not limited or restricted in any way 


ber 1. 


17 


but depends merely on his whim or 
pleasure. If he exercises the power and 
takes some of the principal, he will 
not thereby incur any tax liability 
since he cannot make a gift to himself. 
The only tax consequence of his having 
taken the principal would be any re- 
sulting increase in his income during 
the rest of his life and in the value 
of his estate at his death. 


(d) A holder of a pre-existing joint 
power can not only keep it but can ex- 
ercise it at any time in the future with- 
out incurring tax liability under either 
Section 811(£) or Section 1000(c). De- 
pending on the facts, in some cases 
the exercise of the power might involve 
a transfer of property, or of an interest 
in property, by the holder of the power, 
which would be taxable under Section 
1000(a). This point was discussed 
earlier. 


(e) As has always been the case, 
before any will is prepared, it is most 
important to make sure whether the 
testator has any powers of appointment 
and whether he wants to exercise them 
or not. Otherwise, in some states, by 
operation of law the will may inadver- 
tently exercise a power of appointment 
and not only dispose of the property 
in the wrong way but also incur an 
unnecessary tax. 


2. As to powers created after 


October 21, 1942: 


(a) If the power is limited so that it 
cannot be exercised in favor of the de- 
cedent, his estate, his creditors or the 
creditors of his estate, both the pos- 
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session and the exercise of the power 
will be non-taxable for both estate and 
gift tax purposes. 


(b) If the donee is given a power 
to consume, invade or appropriate prop- 
erty for his own benefit, which is 
limited by an ascertainable standard re- 
lating to his health, education, support 
or maintenance, neither the possession 
nor the exercise of the power will be 
taxable. In order to determine what is 
an ascertainable standard, reference 
should be made to the cases which have 
been decided under Section 812(d) of 
the Code in connection with devises or 
bequests to charity of a remainder in- 
terest in a trust, where the trustee has 
discretionary power to invade principal 
for the benefit of the life beneficiary 
during the latter’s lifetime. A number 
of such cases have been decided and, 
as is so often true, it is difficult to draw 
any clear rule from them. It does seem 
that at the least a power given by will 
to the widow to take as much of the 
principal as might be necessary to en- 
able her to live in the same manner as 
she had been accustomed to during the 
testator’s lifetime, would be deemed 
limited by an ascertainable standard. 


(c) The provisions of the definition 
section relating to joint powers speak 
pretty much for themselves. It seems 
probable that in practice joint powers 
will be little used except to meet some 
special situation. If such a power is 
used, it is obvious that it should be 
drawn with a careful eye to the pro- 
visions of the statute in the light of 
the facts of the particular case, so that 
if possible a non-taxable power will be 
created; or at least, if only a taxable 
joint power will meet the practical re- 
quirements of the situation. all con- 
cerned will realize that the power is 
a taxable one. In most cases, instead 
of creating a joint power, it will prob- 
ably be equally or more satisfactory to 
give discretionary power to a bank or 
trust company or other disinterested 
trustee. 


(d) The successive power provisions 
(Sections 811(f) (4) and 1000(c) (4) ) 
require littke comment. In all but the 
one or two states referred to earlier, the 
local substantive law regarding perpet- 
uities imposes the same limitation on 
the creation of successive powers of 
appointment as is imposed by these 
provisions of the tax law, and for all 
practical purposes the latter can be 
ignored; where two or more successive 
powers are created, if they are all valid 
under local law, none of them will run 
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afoul of these provisions of the tax law. 


(e) It seems evident that from now 
on, except in some very special circum- 
stances, the creation of noncumulative 
powers to withdraw principal will be 
limited to powers which will be ex- 
empt under Section 811(f) (5) of the 
new law, i.e., powers to withdraw an- 
nually not more than $5,000 or five 
per cent of the principal, whichever is 
greater. Here again anything beyond 
that can be taken care of by giving a 
corporate or other disinterested trustee 
discretionary power to invade princi- 
pal for the benefit of the income bene- 
ficiary. 

In drawing an exempt noncumula- 
tive power to invade principal under 
this provision of the statute, it may be 
of some importance to adhere fairly 
closely to the wording, or at least the 
substance, of Section 811(f) (5) (B), 
relating to the five per cent limitation. 
The statute bases the five per cent 
on the value at the time when the 
power lapses. Due to change in market 


values or actual withdrawals of princi- 
pal in previous years, this almost cer. 
tainly will not be the same as, for ex. 
ample, five per cent of the original 
value of the principal, and it would 
seem wiser not to use the latter, in spite 
of its greater simplicity both in draft. 
ing and in practical operation. 

As has been pointed out on many 
occasions in advocating complete re- 
vision of the 1942 Act, no appreciable 
revenue involved in 
estate and gift taxation of property sub- 
ject to powers of appointment. What- 
ever form the statute may take, whether 
it is narrow or liberal, powers will be 
drawn so that the possession and exer- 
cise of them will be non-taxable. The 
most consideration is to 
make the simple and definite 
enough to be understood and applied 
by those who have to work with it. The 
1951 Act represents a serious effort to 
accomplish this. and it is hoped that 
it will prove to be indeed a permanent 
solution. 


consideration is 


important 
law 





Bank Campaign Gets 
No-Union Vote 


The result of the Cleveland Trust Com- 
pany staff’s vote against the Financial 
Employees Guild (C.I.0.) is the more 
important because of the Guild’s spear- 
head position in current labor efforts to- 
ward unionizing of white-collar workers 
across the nation, particularly in banks, 
insurance companies, and department 
stores. In the insurance field a nation- 
wide vote of John Hancock agents was 
recorded as 3,064 for the C.I.0., 652 for 
A.F.L. and 1,499 in favor of an inde- 
pendent union, from which success the 
organizers are moving on to seek control 
of Metropolitan and Prudential. Initial 
step in the drive on banking was to be 
the unionization of the 2,000 employees 
in Cleveland Trust’s 57 branches. 


The C.I.0O. regional director led the 
campaign which started last autumn. 
The proffered assistance of other unions 
was declined to insure a strictly white- 
collar procedure. Progress was slow at 
first, but by November the bank had 
named a local law firm specializing in 
labor matters to counsel on active coun- 
ter-measures. When the union asked the 
N.L.R.B. for a representative election in 
March it could not produce employee 
union cards from the required 30% min- 
imum. At the May election 95% of the 
1890 eligible employees went to the polls, 
voting 1,047 against F.E.G., 733 for, with 
8 ballots voided. 

The union complained that leaflets dis- 
tributed to employees were unfair, 
though ostensibly legal. According to re- 


cent decisions, N.L.R.B. allows an em- 
ployer to discuss facts about a union and 
to express a preference for a no-union 
vote, but without any coercion. 

The bank leaflets described dangers to 
employees, customers, and the bank in 
the event of a union victory. It assured 
employees the “American right to vote as 
you decide,” saying no one would be 
treated differently regardless of how he 
voted. Rightwing F.E.G. protested injec- 
tion of the Communist issue by an im- 
plied link with the former United Office 
and Professional Workers, ousted by 
C.1.0., and objected to the bank’s stress- 
ing the possibility of strikes, picket-lines, 
and disorders with physical violence. In 
its petition to have the election upset, 
the union protested alleged company 
practices of granting company time for 
campaigning against the union without 
the same privilege for the union, aiding 
in preparation and distribution of anti- 
union literature, and promising better 
wages and working conditions in case of 
a non-union vote. 


First $7 Billion Bank 


For the first time in the history of 
American banking a nongovernment bank 
has exceeded the $7 billion mark in total 
resources. At June 30, total resources 
of the Bank of America N.T. & S.A. 
and its subsidiary Bank of America 


New York (International) stood at 
$7,093,426,267. (A year ago: $6,515, 
435,553.) 
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BANK president who provides 

specially designed checks for left- 
handed customers, an auction service 
for farmers who want to liquidate, 
home-finance classes for housewives, 
and a dividend policy which has made 
possible a recent sale of 25,000 shares 
of $10-par stock at $20, was described 
in a four-page article in Business Week 
of March 17. The banker is Crandall 
Melvin, president, Merchants National 
Bank & Trust Co., Syracuse, who keeps 
his desk practically in the front window 
where clients can walk up unscreened 
by secretaries. His interest in farmers 
led to the opening of a branch right at 
the seven-county farmers’ market, while 
his city customers were benefitted by 
drive-in windows, no-minimum-balance 
accounts, and a utility-bill-paying plan. 
Entering banking from a background 
of 25 years in law, president Melvin 


has remembered on the “inside” the 





BANKS IN THE NEWS 


Business Week of March 10 pub- 
lished a detailed 5-page interview with 
president Grover C. Helm, National 
Bank of Bloomington, Ill. When he ad- 
vises young farmers not to put all their 
money in calves, but to buy “just about 
half as many as you want to buy, then 
buy the other half in heavier cattle,” 
and perhaps suggests further diversifi- 
cation in hogs, he knows what he is 
talking about. Helm used to fatten 
cattle on his own 1,000 acres. He be- 
lieves in a floor for farmers because 
they cannot quickly make up their losses 
if the market is low on the one day in 
the year when their crop is sold. The 
government, he believes, should “keep 
its nose out of their business.” Citing 
a young farmer who is cleaning up a 
$12,000 loan in two years, president 
Helm says the smart boy today is the 
one who stays on the farm. 

Quite different is the story of presi- 





Portion of landscape painted by Peter Hurd, best known contemporary painter of West, 
for mural contest of First National Bank and Trust Co., Tulsa. 


banking practices which annoyed him 
when he was on the “outside” and has 
sought to eliminate them. In the thir- 
years of his administration, de- 
positors have increased from 4,000 to 
29,000, deposits from less than ten to 
over forty million, and the bank staff 


teen 


increased from 35 to 170. 


Readers Digest published a_three- 
page summary of Banking’s article on 
Will Campbell, president. National 
Bank of Eastern Arkansas, and friend 
of Arkansas farmers, both negro and 
white. He keeps late hours to accommo- 
date them, has never foreclosed a mort- 
gage in 36 years, and couples sound ad- 
vice with his loans. His suggestion for 
raising peaches led to a half million 
dollar crop. his loans and advocacy of 
cover crops to prevention of soil ero- 
sion. One dirt farmer summed it up 
this way, “Substantial. That’s what Mr. 
Will is—substantial.” 
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dent Percy J. Ebbott, Chase National 
Bank, New York, whose picture with 
the caption, “He turned a practical joke 
into a profit,” headed a story in the 
Sunday magazine, Parade, which 
reaches 33 U. S. newspapers and 12 
million readers. In 1914 Ebbott, fresh 
out of college, tackled his first banking 
assignment, which was to maintain his 
bank’s contacts in the Southwest. In- 
vited to a bankers’ dinner in Fort 
Worth and uncertain what to wear, 
he showed some friends a tuxedo, spats, 


‘and derby. Concealing their mirth, the 


friends assured him, “They’re just the 
thing.” When young Ebbott arrived at 
the banquet, he looked around, saw 
everyone else wearing street clothes, 
winced, and then laughed. That night 
he was the life of the party, and next 
day the man who could take a joke 
on himself got the bankers’ business, 
but he is quoted as saying, “I owe it 
all to the wrong clothes!” 





First National Bank & Trust Co. of 
Tulsa’s contest of muralists for its $6 
million building received a two page 
spread in Life magazine with color pic- 
tures of the four top ranking murals. 
The bank obtained ideas for its murals 
from outstanding artists nominated by 
eight museum heads, then asked four 
to put their ideas on canvass, and 
placed the paintings on exhibition for 
a week of public balloting while the 
bank’s judges made up their minds. 
Townsmen flocked to inspect and de- 
bate the artists’ conception of Choctaws, 
covered wagons, and oil wells. Popular 
vote was for Peter Hurd’s “Early Meet- 
ing On The Oklahoma Prairie,” but 
the official judges awarded the $25,000 
commission to Fred Conway for his 
“modern, not modernistic” rendering of 
the settlors’ rush into the newly opened 
territory. They said he conveyed the 
impression of the “dust, heat, and 
clamor” of that event. 
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Canadian Bank Reports 


Nine Canadian banks and trust com- 
panies are receiving “Merit Awards” 
from the Financial World magazine 
for informative and attractive annual 
reports covering 1950. These banks, 
along with 73 from the United States, 
were included in the 1,500 industrial 
awards given after the magazine com- 
pleted its annual survey of modernized 
reports, and have qualified for the final 
judging, which will be done by an in- 
dependent board. The two Canadian 
trust companies receiving awards are: 


Canada Permanent Trust Co., and 
Guaranty Trust Co. both of Toronto. 
& & A 


National Bank May Advertise 
“Savings” 

New York State Supreme Court Jus- 
tice Thomas J. Tuff in Mineola decided 
late in May that Section 258, sub-division 
1, of the New York State banking law is 
unconstitutional and denied an injunction 
sought by the Attorney General of New 
York to restrain the Franklin National 
Bank of Franklin Square, Long Island, 
from using the words, “saving,” “sav- 
ings,” or their equivalent. This statute 
prohibits any financial institution, ex- 
cept savings banks or savings and loan 
associations, from using these words in 
its banking or financial business. Up- 
holding the bank’s contention that the 
state statute discriminated against na- 
tional banks, Judge Tuff declared that 
“national banks, as they use the words 
‘saving’ and ‘savings’ are exercising 
an implied power conferred by Congress.” 
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TRUST PERSONNEL CHANGES 


ALABAMA 


Birmingham—Turner Rice has _ been 
elected a vice president in the trust de- 
partment of BIRMINGHAM TRUST Na- 
TIONAL BANK. Mr. Rice formerly was a 
trust officer of First NATIONAL BANK, 
Mobile, and more recently had been ex- 
ecutive trustee and business manager of 
the Bellingrath-Morse Foundation in 
Mobile. 


CALIFORNIA 


Fresno—B. H. Brown has been pro- 
moted to assistant trust officer at the 
Fresno office of BANK OF AMERICA N.T. 
& S.A. 


CONNECTICUT 


New Haven — TRADESMENS NATIONAL 
BANK elected Spencer S. Hoyt a trust 
officer. A graduate of Yale Law School, 
Mr. Hoyt was attached to the Probate 
Court for New Haven as assistant clerk 
and later as clerk, and is vice president 
of the New Haven County Bar Associa- 
tion and chairman of that association’s 
committee on bank and bar relations. 


DELAWARE 


Wilmington—Former assistant secre- 
tary George A. Reece has been elected 
an assistant trust officer at SECURITY 
Trust Co., while Hugh A. George has 
been made assistant trust investment of- 
ficer, Mrs. Daisy J. Morre an assistant 
treasurer, and Miss Catherine E. McRae 
an assistant trust officer. 


FLORIDA 


Sarasota—Paul H. Hanson, vice pres- 
ident and trust officer of PALMER FIRST 
NATIONAL BANK & TrRuST Co., has been 
made also a director; Mrs. Hope Young 
and Richard Jackson elected assistant 
trust officers. 





VALUATION 


economist and engineer, 25 years 
with present national organization, 
last 19 years in New York City 
office. Desires position or other ar- 
rangement with bank or law firm. 
Willing to move to other city. Val- 
uation work has covered capital 
stock (including closed corpora- 
tions) real estate, natural re- 
sources, industrial and commercial 
property, patents, goodwill, con- 
tracts, and other intangibles. Com- 
plete data furnished on request. 


Address: Box S-7-4 
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GEORGIA 


Atlanta—Steve H. Bomar, vice pres- 
ident of TRUST COMPANY OF GEORGIA, has 
been elected treasurer also, and is suc- 
ceeded as secretary by L. L. McCullough, 
who is trust officer. 


ILLINOIS 


Chicago — Wil- 
liam B. Cudahy has 
been made assist- 
ant trust officer of 
AMERICAN NATION- 
AL BANK & TRUST 
Co., in the trust in- 
vestment depart- 
ment. Since 1945, 
when he was dis- 
charged as lieuten- 
ant from the U. S. Coast Guard, Mr. 
Cudahy has devoted himself to the field 
of investment analysis. 





WILLIAM B. CUDAHY 


Chicago — CHI- 
eaco Titties € 
Trust Co. promot- 
ed Robert C. Lee 
to trust officer in 
charge of volun- 
tary trusts. Mr. 
Lee, who has been 
with the bank since 
1934, received his 
law degree from 
John Marshall Law School via the night 
work route. In 1939 he was transferred to 
the law department, after emerging as 
Captain in the Engineers in 1945 in 
World War II. He rejoined Chicago Title 
in 1946 and was assigned to the trust di- 
vision as assistant trust officer. 





ROBERT C. LEE 


Chicago—Arthur T. Leonard has been 
promoted from senior vice president to 





ARTHUR T. LEONARD 


PHILIP R. CLARKE 


president of City NATIONAL BANK & 
Trust Co., Philip R. Clarke to chairman 
of the board, and A. R. Floreen from 
senior vice president to vice chairman of 
the board. These appointments were made 
to fill the vacancy caused by the recent 
death of Charles G. Dawes, chairman. 
Mr. Leonard has also been head of the 
bank’s trust department, and his succes- 
sor in that post has yet to be designated. 


MASSACHUSETTS 


Boston — Robert H. Gremley has 
been appointed vice president in charge 
of the trust de. 
partment of Rock. 
LAND-ATLAS Na.- 
TIONAL BANK, suc- 
ceeding Carl M. 
Eldridge, retiring, 
™ Mr. Gremley was 

' trust officer for a 
number of years. 

Boston—Herbert 
H. Pyne, assistant 
trust officer, has been promoted to cor- 
porate trust officer at SECOND NATIONAL 
BANK. 
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MICHIGAN 


Detroi.—NATIONAL BANK OF DETROIT 
has made the following promotions in 
its trust department: W. Brace Krag, 
Ma!colm McMillan and Lewis S. Robin- 
son, to vice presidents and assistant trust 
officers; Norman B. Weston and David 
D. Williams, to assistant vice presidents 
and assistant trust officers. 





Houghton—Joseph M. Lens has been 
elevated to cashier and trust officer at 
HOUGHTON NATIONAL BANK, succeeding 
Fred C. Stoyle, retired vice president, 
cashier and trust officer. 


NEW JERSEY 


Somerville—Reeve Schley, chairman of 
the board of SOMERVILLE TRUST Co., has 
taken over the post of president of that 
institution following the death of How- 
ard S. Lyon. Clifford D. Phoenix, hither- 
to vice president and trust officer, has 
been named executive vice president and 
continues as trust officer. 


NEW YORK 


New York — J. 
Frank Honold, a 
second vice pres- 
ident in the invest- 
ment division of 
the trust depart- 
ment, CHASE Na~- 
TIONAL BANK, since 
1945, has been ap- 
pointed a vice pres- 
ident. A graduate 
of Syracuse University and the Grad- 
ate School of Banking at Rutgers, Mr. 
Honold has specialized in trust invest- 
ments at the Chase for 22 years and has 
been a member of the official staff since 


1938. 
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New York—Earl] Sandmeyer has been 
elected director of public relations at 
CHEMICAL BANK & Trust Co. Mr. Sand- 
meyer has been associated with the North 
American Co., the New York Herald 
Tribune, and the Gannett newspapers. 
Thomas J. Burke, Ralph E. Northrop 
and Fred G. Pfeiffer have become as- 
sistant trust officers in the Personal Trust 
Department. 

New York—Assistant vice presidents 
appointed by UNITED States Trust Co. 
are: Charles W. Buek, Russell H. John- 
son, Leonard T. Scully, Robert C. Shriver 
and James P. Tobey. Mr. Buek has been 
with the company’s investment depart- 
ment since 1933. Mr. Johnson is an 
operations officer, and Mr. Shriver a 
banking department officer. Mr. Tobey, 
who joined the company in 1922, also is 
a trust administration department officer. 

Utica—At ONEIDA NATIONAL BANK & 
Trust Co., John D. Thompson was elect- 
ed vice president and trust officer to 
succeed Fred A. Clark, who retired July 
first after serving thirty years with the 
bank. Mr. Thompson formerly was as- 
sistant trust officer, having joined Oneida 
in 1945. Prior to this he was with Irving 
Trust Co., New York. 


NORTH CAROLINA 


Charlotte—Thomas R. Payne, who has 
been in the business development section 
of the trust department of COMMERCIAL 
NATIONAL BANK, was elected assistant 
trust officer. Mr. Payne was admitted to 
the North Carolina State Bar in 1949, 
at which time he joined the trust depart- 
ment. 

Raleigh—G. T. Lumpkin, Jr., special 
trust representative of WACHOVIA BANK 
& Trust Co., has been elected an assis- 
tant trust officer. 


OHIO 


Cincinnati — Gerald W. Weigle has 
been promoted to assistant trust officer 
at First NATIONAL BANK, resulting from 
the recent merger of Second National 
into the former. 


OREGON 


Portland—R. C. Ronald, formerly as- 
sistant to the Oregon state supervisor of 
Northern Life Insurance Co., has joined 
First NATIONAL BANK’s trust depart- 
ment for work in its business extension 
service. Mr. Ronald has had experience 
in estate analysis and business life in- 
surance with Northern Life for 21 years. 


PENNSYLVANIA 


Bryn Mawr—Charles B. Humpton has 
been promoted to trust investment officer 
at BRYN Mawr Trust Co. 

Philadelphia—The new GIRARD TRUST 
Corn EXCHANGE BANK shows total re- 
sources of $555 million in its first state- 
ment giving effect to the merger. Top 
officials of the bank will be: David E. 
Williams, chairman of the board; James 
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Alterations to the main floor of the Bank of New York and Fifth Avenue Bank at 48 Wall 


Street provide enlarged space for the Banking officers. Only a small teller area is retained, 

all former cages and clerical work space being relocated on the ground floor. The 

entire floor has been redecorated and three additional conference rooms have been created. 

New lighting effects give greater prominence to the murals of old New York by J. Monroe 

Hewlett. The Bank, founded in 1784 by Alexander Hamilton, is the oldest in New York. 

It has occupied its present site for 155 years. John C. Traphagen is Chairman; John I. 
Downey, Vice Chairman; and Albert C. Simmonds, Jr., President. 





E. Gowen, chairman of the executive 
committee, and Geoffrey S. Smith, presi- 
dent. Administration of the entire bank 
will be under the leadership of five senior 
vice presidents: Russell J. Bauer, George 
H. Brown, Jr., George R. Clark, Basil 
L. Harlow, and J. Malcolm Johnston. 
Mr. Brown will supervise the personal 





GEORGE H. Brown, JR. J. MALCOLM JOHNSTON 


trust department which has well over 
$1 billion of fiduciary assets under its 
care, in approximately 6700 accounts. 
The corporate trust department will be 
under Mr. Johnston’s general supervision, 
as will internal operations and safe de- 
posit. 


_ Trust department officials are as fol- 
lows: Trust Officers: W. C. Baker, W. F. 
Blackman, E. R. Bonsall, P. B. Branin, 
S. D. Hart, W. J. Ramage, H. E. Short- 
lidge, W. T. Vallier and F. O. Walther; 
Assistant Trust Officers: H. P. Camden, 
Jr., J. T. Chew, L. M. Coates, N. J. 
Linker and F. J. Mainwaring; Trust 
Investment Officers: H.-C. Selheimer, G. 
J. Stadtler, Jr., and A. M. Terrell; Estate 
Planning Officers: J. W. Morehouse, F. 
R. Shippen and Robert K. Zerbe; Cor- 
porate Trust Officer: E. Morris Bate, Jr., 


Assistant Corporate Trust Officer: A. O. 
Friedrich; Real Estate Officer: C. J. 
Cullen. 


Philadelphia — THE PENNSYLVANIA 
COMPANY FOR BANKING & TRUSTS elected 
Robert E. Isakson and John N. Morrison 
assistant treasurers of the company. 


Pittsburgh—Paul A. Davis and Randle 
Brereton became associate trust officers 
of FIDELITY TRUST Co. Mr. Davis, who 
had previously been associated with the 
MANUFACTURERS & TRADERS TRUST CO., 
Buffalo, N. Y., joined Fidelity as assis- 
tant secretary in 1948. Mr. Brereton be- 
came manager of the Denny Estate in 
1942, probably Pittsburgh’s oldest real 
estate organization. He joined the trust 
company in 1949 when it assumed the 
management of the affairs of the Denny 
estate. 


WASHINGTON 


Seattle—Albert R. Munger succeeded 
Thomas F. Gleed as president of SEAT- 
TLE-FIRST NATIONAL BANK as of July 
16; Lawrence M. Arnold continues as 
board chairman and senior chief execu- 
tive officer; Edward West, Jr., elected 
assistant trust officer at the main office. 


Mr. Munger has been vice president 
and senior loaning officer of the bank, 
which he joined also in 1927. 


Mr. Gleed, who had been with the bank 
since 1927 and was made president in 
1945, will become president of the Simp- 
son Logging Co., one of the largest 
lumber producers in the Pacific North- 
west. 
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EMPLOYMENT EXCHANGE 
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Banks seeking trust executives, and 
personnel desiring new opportunities 
are invited to make free use of this 
column, addressing correspondence 
to “T & E,” attention Employment 
Exchange and code number. 


Very personable young lawyer, with 
excellent record in trusts, estates and 
taxation courses at Columbia Law School, 
and brief apprenticeship with a probate 
judge, desires position in trust depart- 
ment of bank or law firm. 7-1. 


Trust official, 18 years experience in 
trust and estate management, all aspects, 
seeks change to institution in South, 
East or Northeast. Law school training; 
also trust major, Graduate School of 
Banking. 7-2. 


Trust officer of pleasing personality, 
with exceptional record as trust new bus- 
iness man and department head, and thor- 
oughly experienced in all phases of 
fiduciary functions and estate taxes, de- 
sires connection with larger bank — 
preferably in Southwest. 7-3. 


Trust department in Southwestern city 
seeks young junior trustman with some 
estate and investment review experience. 
See ad on page 486. 


Thirty-five years experience in man- 
aging estates and trusts in New York’s 
largest institutions are available to a 
small trust company in the Northeast. 
6-3. 

1951 graduate of Michigan Law School, 
with degree also in business administra- 
tion (accounting major), would like to 
do trust, estate and tax work, preferably 
in Mid-West or Pacific Northwest. 6-6. 


A A A 


MERGERS, CHANGE OF NAME 


Waterbury & Watertown, Conn.—COoL- 
ONIAL TRUST Co., Waterbury, and Wa- 
TERTOWN TRUST Co., Watertown, have 
been granted permission by the Board of 
Governors of the Federal Reserve System 
to merge under charter and title of 
COLONIAL TRUST Co., with a branch of- 
fice at Watertown. 


Nutley, N. J—BANK OF NUTLEY and 
the First NATIONAL BANK OF NUTLEY 
merged under charter and title of BANK 
OF NUTLEY, in June, and a branch estab- 
lished in the former location of First 
National. 


New York, N. Y.—On June 30 CEN- 
TRAL BANK & Trust Co. shortened its 
title to THE HANOVER BANK. This action, 
approved by stockholders of the bank on 
January 17, had been recommended by 
trustees for simplification and to con- 
form to common usage of the Hanover 
name. While components of the bank date 


488 





as far back as 1831, the name of The 
Hanover Bank was adopted a century ago 
when the bank was established at Han- 
over Square. In its first statement of 
condition as The Hanover Bank, it re- 
ported as of June 30, 1951 total assets 
of $1,729,613,879. 
A AA 


IN MEMORIAM 


J. Scott BRANSON, assistant trust of- 
ficer of ASBURY PARK (N, J.) NATIONAL 
BANK & Trust Co. , 

Sam R. GREER, chairm.:, of the board 
of PEOPLES NATIONAL ;,%ANK, Tyler, 

: ’ 
Texas, and president for, years. 

G. BURTON HIBBERT, «Sgirman of the 

board and former pre@iint of RHODE 












ISLAND HOSPITAL TRUST , Providence. 
A A. 
FIDUCIARY ASS@IATION 
ELECTIONS 
Trust Division, Califor Bankers As- 


sociation 


Chairman: Jackson D. B 
dent and trust officer, 
Bank 

First Vice Chm.: Norman E. Mudge, vice 
president, Citizens National Trust & 
Savings Bank, Los Angeles 

Second Vice Chm.: Robert V. Walsh, 


trust officer, Crocker First National 
Bank of San Francisco 


Southern California Trust Officers As- 
sociation 


Chairman: N. F. Wheeler, trust officer, 
Farmers and Merchants National 
Bank of Los Angeles 


cer, vice presi- 
San Francisco 


Secretary: Frank L. Humphreys, trust 
officer, Security-First National Bank 
of Los Angeles 


Trust Division, Connecticut Bankers As- 
sociation 


Vice Pres.: Edward G. Armstrong, vice 
president, Union & New Haven Trust 
Co. 


G. Harold Welch, former secretary of the 
Association and of the Trust Division, 
and vice president of New Haven Bank, 
N.B.A., was elected president of the 
Association. 


Illinois Bankers Association 


Harry C. Hausman retired as secre- 
tary of the Association as of June 30, and 
is succeeded by Kirk E. Sutherland who 
is secretary of the Trust Division and 
who has served the Association for ten 
years. Mr. Hausman, at the request of 
the Council of Administration, will head 
up a special organization to fully in- 
form the people of Illinois regarding the 
desirability of removing double liability 
provision in the State Constitution on 
State Bank Stockholders. 


Corporate Fiduciaries Association of St. 
Louis 


President: David H. Morey, vice presi- 
dent, Boatmen’s National Bank 





First V.P.: Edwin H. Bosse, assistant 


trust officer, Mercantile Trust Co. 
Secretary: Elmer W. Wagner, assistant 

trust officer, Mercantile Trust Co. 
Fiduciaries 


Corporate Association of 


Philadelphia 


President: Paul C, 
Wagner, vice 
president of Fi. 
delity - Philadel. 
phia Trust Co. 


Vice Pres.: H. 
Townsend  Bon- 
gardt, vice presi- 
dent, Trades. 
mens National 
Bank & Trust Co, 


Sec.-Treas.: Robert U. Frey, assistant 
treasurer, Pennsylvania Company for 
Banking & Trusts. 


A A A 
BRIEFS 


Atlanta, Ga.—James C. Shelor, vice 
president and director of FULTON Na- 
TIONAL BANK, and president of the Ful- 
ton County Board of Education, is a 
candidate from the newly created eighth 
ward for the Atlanta Board of Educa- 
tion. 


Atlanta, Ga.—Alfred D. Boylston, Jr., 
vice president and trust officer of the 
TRUST COMPANY OF GEORGIA, recently 
was elected president of Atlanta Athletic 
Club. 


Lincoln, Neb. — Samuel C. Waugh, 
president of THE First Trust Co., was 
honored last month by the University of 
Nebraska with its Award for Distinguish- 
ed Service. The citation recited that 
Mr. Waugh, of the Class of 1915, has 
been chairman of the Alumni Associa- 
tion’s Finance Committee, trustee of the 
Nebraska Art Association, general chair- 
man of the National A.A.U. track meets 
in Lincoln, member of standing commit- 
tees of the United States Chamber of 
Commerce, and president of the Trust 
Division of the American Bankers Asso- 
ciation. 

New York—CHEMICAL BANK & TRUST 
Co. opened its 19th office last month in 
the recently completed 100 Park Avenue 
Building at 41st Street, occupying the 





PAUL C. WAGNER 


site of the historic bar in the old Murray | 


Hill Hotel. The bank, now in its 138th 
year, was founded as a chemical manu- 
facturing company. 

Charlotte, N. C.—J. P. Hobson, vice 
president and trust officer of COMMER- 
CIAL NATIONAL BANK, was re-elected to 
the Charlotte City School Board. 

Toledo, Ohio — Richard R. Johnston, 
Jr., assistant trust officer of COMMERCE 
NATIONAL BANK, won first prize for the 
preparation of a talk on “Why Estate 
Planning” at the Trust Development 
School conducted by the Illinois Bankers 
Association in cooperation with North- 
western University. 
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WHERE THERE'S A WILL 


Rev. Dr. Henry J. Copy, former On- 
tario Minister of Education and former 
president and chancellor of the Uni- 
versity of Toronto, left an estate valued 
at $488,244, exclusive of $38,000 of life 
insurance, the bulk of which he left in 
trust under a will executed seven weeks 
prior to his death in April at the age of 
82. The guaranteed annuity payments 
due at Dr. Cody’s death are to be paid 
to Mrs. Cody and if any balance remains 
at her demise it is to be treated as part 
of the estate. 


The residue is given to the executors 
and trustees — Mrs. Cody and National 
Trust Company Limited of Toronto — 
to transfer to her the summer residence 
on Lake Simcoe with its appurtenances, 
and also any other items of personalty 
“well knowing that she will make such 
disposition of them either as I may 
designate in writing or in accordance 
with my wishes if I leave no writing.” 
Three legacies of $1,000 each are pay- 
able to domestic employees and $10,000 
will go to Wycliffe College. Mrs. Cody 
is to receive $1,800 a year in monthly 
installments until her death or the ex- 
piration of six months from the death 
of her mother, whichever first occurs, any 
deficiency to be made up out of capital. 
This clause is explained by the fact that 
Mrs. Cody will be entitled to a consider- 
able sum of money upon her mother’s 
death. The income from the residue, sub- 
ject to this charge, is to be paid to St. 
Paul’s (Anglican) Church in Toronto 
but if it should cease to exist the fund 
is to be turned over to Wycliffe College. 


The trustees are freed from the lim- 
itations of the investment statute and 
are directed to pay out of the residue 
all death taxes including those payable 
by reason of insurance, gifts or survivor- 
ship. 


FANNY Brice, famed Broadway and 
Hollywood comedienne, left the ‘bulk of 
her estimated $2,000,000 estate in trust 
for the principal benefit of her two chil- 
dren who share her jewely also. A recent 
codicil bequeathed $1,000 to her secre- 
tary. Out of the residuary trust, the 
trustees — Union Bank & Trust Co. of 
Los Angeles and two friends — are to 
pay Miss Brice’s brother and sister $40 
per week for the rest of their lives. Her 
children are each to receive 24%% of the 
trust fund for 20 years and thereafter 
$3,000 a year, payments to be continued 
to their respective spouses on their death 
and to the grandchildren after the death 
of their parents. 


FRED M. ZEDER, vice president in charge 
of engineering, as well as vice chairman 
of the board, of Chrysler Corp., placed 
his entire estate, excepting real property 
and personal effects given to his wife, 
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in trust with his son, his attorney and 
Detroit Trust Co. as trustees. Declaring 
that he had selected them with full con- 
fidence in their judgment respecting in- 
vestments, Mr. Zeder stated that he ex- 
pected that “common and preferred 
stocks shall be included to a very sub- 
stantial . . . extent but I desire that, 
except under extraordinary economic and 
investment conditions” the total of such 
investments, valued at cost, shall not 
exceed 60 per cent of the trust assets. 
The estate is to be divided into four 
trusts, the number of surviving children, 
for whose benefit the income is to be 
used. 


In the case of the son, principal is to 
be distributed to him fifteen per cent at 
ages 27 and 33, and thirty per cent 
at 38, the balance to be held until his 
death when it is to be paid over to his 
issue. If he were more than 22 years of 
age at the testator’s death, equal distri- 
butions of the sixty per cent were to 
be made 5, 10 and 15 years thereafter. 
The trusts of the three daughters con- 
tinue for their lifetime, the principal 
passing to their respective issue. The 
trustees are authorized in any event to 
use principal deemed necessary for sup- 
port, education and emergencies, taking 
into consideration other means available 
to the beneficiaries. This power is to be 
exercised “only in exceptional circum- 
stances.” Any principal used for the 
son is to be deducted from his next dis- 
tributive share, and there is an annual 
limit of five per cent and an aggregate 
maximum of sixty per cent of the re- 
spective funds that can be anticipated by 
the children. If all children and their 
issue predecease Mrs. Zeder, she will 
receive the income for life, subject to the 
interest of the son’s widow. Other pro- 
vision is not made for her by will be- 
cause “proper support and the niceties 
of life have been reasonably assured to 
her” through insurance and substantial 
gifts made to her during Mr. Zeder’s 
lifetime. Recognizing that his estate 
would be subject to substantial inher- 
itance taxes, Mr. Zeder authorized his 
executors — the same as the trustees — 
to borrow money to pay them rather 
than sell any assets. The will directs the 
retention of his attorney and investment 
adviser. 


GEORGE THOMAS, former president of 
the University of Utah, left an estate 
approximating $200,000, disposed of by 
a will executed at the age of 80. To the 
University he bequeathed his library. 
With the exception of a bequest of 
$10,000 to his wife, his only heir, Dr. 
Thomas set up the rest of his estate in 
trust with Zion’s Savings Bank and 
Trust Co. of Salt Lake City. Mrs. Thomas 
is given the right to live rent-free in their 


present residence, the trustee to pay all 
expenses. She is to receive out of income 
or principal, an amount sufficient to 
bring her income of about $200 per 
month from annuities and insurance up 
to $250. The trustee is to use its discre- 
tion as to the means of determining the 
amount of the separate income, and also 
what further sums Mrs. Thomas may 
need from the trust because of sickness 
or other circumstance. The trust is to 
continue for the lives of Mrs. Thomas 
and her sister who is given free oc- 
cupancy of another residence. Thereafter, 
a perpetual charitable trust of $15,000 
is to be established with the University. 
The income is to be accumulated for 20 
years and thereafter one-half shall be 
used to purchase books for the main 
library and the other half is to be 
awarded to one meritorious student of 
each sex. The balance of the trust fund 
is to be distributed one-half to the grand- 
children of Dr. Thomas’ parents, and 
the other half to the grandchildren of 
his wife’s parents. The bank is also 
named sole executor. 


CLARE LEE HEINEMAN, widow of a 
prominent silk merchant, named Helen 
Keller, the noted blind author, as legatee 
of $25,000. Bequests to other friends and 
relatives aggregate $110,000, with a like 
amount to be distributed among thirteen 
varied charities. The residue of the estate 
is left in trust for relatives, with The 
First National Bank of Chicago as sole 
executor and trustee. 


CLARA MIGEON SWAYZE, widow of Rob- 
ert C. Swayze, established a trust fund 
of $1,200,000 in memory of her parents, 
to be administered by The Brooks Bank 
& Trust Co. of Torrington, Conn., and 
the income to be paid to the Charlotte 
Hungerford Hospital of that city. A be- 
quest of $500,000 goes to the national 
American Red Cross in memory of Mrs. 
Swayze’s sister. Other charitable leg- 
acies, ranging up to $100,000, bring the 
total of such bequests to $2,175,000. To 
her husband’s sister and her two children, 
Mrs. Swayze bequeathed $100,000 each. 
The residue of the estate, of which the 
bank is named co-executor, goes in equal 
shares to the New York Association for 
the Blind, Gaylord Farm Sanitarium and 
the Church Pension Fund, which receive 
legacies of $25,000, $100,000 and $50,000 
respectively. 


Dr. Roy D. McCLurgE, chief surgeon at 
Henry Ford Hospital, left his entire 
estate outright to his wife and named 
her and National Bank of Detroit exe- 
cutors. The bulk of Dr. McClure’s estate 
consists of insurance payable outright 
or under options to Mrs. McClure. Hence 
his probate estate will probably not ex- 
ceed $15,000. 


ARTHUR W. BusH, co-founder of Nunn- 


Bush Shoe Co., appointed Marshall & 
Ilsley Bank, Milwaukee, co-executor. 
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CORRESPONDENCE 


(Continued from page 424) 


noted your’ three-word biographical 
sketch which, while not too detailed, was 
sufficient to elicit interest. However, 
there was a marginal note in girlish 
handwriting: 

“Have him submit photo first.” 


As an afterthought one of the dis- 
staff suggested that it would be helpful 
if the photo had a background that sort 
of set you off, like your country estate, 
or Packard convertible, or maybe a small 
yacht. She says there are two sides to 
every man: Assets, and Liabilities. 


It looks like that certainly applies to 
old Jim Flint. If anything happens to 
him, and Ma can’t ride and rope, or the 
young sparks are away, those she-cows 
could really turn into liabilities. I was 
about to say that with money or secur- 
ities it’s different; they don’t get sick 
like cows. Then I thought about all the 
securities that get sick because there’s 
no experienced Investment Herder to 
watch them. Bonds keep maturing, at 
which time they cease bearing, while 
cows have an advantage there. And rights 
and insurance have a way of expiring 
just when no one is paying attention. 


But I suppose the old rancher realizes 
he’s got a business partnership and has 
thought about his successor. Wonder if 
he mightn’t do well to get into a bit more 
liquid condition; I haven’t seen the tax 
collectors taking many cows recently. 


Well, you were saying, about Jim’s 


plans . 
The Editor 


Re Capital Gains 


This is apropos of the very excellent 
article by Dwight Rogers in the May 
issue (p. 300) on the subject of treat- 
ment by trustees under wills or inter 
vivos trusts of capital gain distributions 
made by regulated investment compan- 
ies. In this article it was suggested that 
it would be very helpful to trustees 
if draftsmen would insert language giv- 
ing the trustee guidance, instruction, or 
specific direction as to how such capital 
gain distributions should be treated, as 
between principal or income. 


If an investment company wishes to 
make sure that a fiduciary purchasing 
its shares can properly credit distribu- 
tions of capital gains to principal (as 
fiduciaries would instinctively wish to 
do), there is a very practical method of 
bringing about this sound practice re- 
gardless of whether the will contains 
any enabling provision. All that is neces- 
sary is that the investment company 
take pains not only to adequately dis- 
close the source of such distribution (as 
required by Section 19 of the Investment 
Company Act of 1940) but also to (i) 
designate such distribution to the stock- 
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holders as a return of capital or prin- 
cipal, and (ii) keep its books accord- 
ingly. This method has already been 
adopted by Massachusetts Investors 
Trust and Massachusetts Investors Sec- 
ond Fund, Inc. Other investment com- 
panies are considering adoption of this 
procedure. 


Every investment company which 
elects to be taxed as a “regulated invest- 
ment company,” under Section 361 of the 
Revenue Code, properly regards a net 
realized capital loss arising from the 
sale of securities and suffered during the 
course of its taxable year as a charge 
against principal or capital. Such a net 
loss is in no sense an income item. If it 
were an income item no investment com- 
pany could possibly justify paying out 
its full net income from dividends and 
interest received without deducting the 
net capital loss. Indeed, the investment 
company, in order not to be taxed, is 
required by Section 361 to pay its full 
investment income to its stockholders 
without deducting any such net capital 
loss. Of equal importance, in the prac- 
tical sense, if an investment company 
were to take into account realized cap- 
ital gains and losses in determining 
amounts available for ordinary dividends, 
its distributions of ordinary dividends 
must necessarily be very irregular. In 
“loss” years it might not be able to pay 
any dividends at all; in “gain” years its 
dividends would have to be abnormally 
large. There is, therefore, every legal 
and practical reason to follow long estab- 
lished fiduciary traditions and to keep 
capital and income accounts meticulous- 
ly separate, with appropriate designa- 
tions for the assistance of shareholders 
in “keeping their house in order.” 


Since investment companies which 
comply with Section 361 do invariably 
treat net capital losses, in practice, as 
charges against capital or principal it 
is entirely sound for them to keep their 
books accordingly and to make actual 
entries which charge such losses to cap- 
ital or principal. It is equally proper and 
sound (and exactly as easy) for any 
investment company which ends up the 
taxable year with realized net capital 
gains to credit such gains on investment 
company books to capital or principal. 
It is manifest that to charge losses 
against capital or principal and to credit 
gains to income would be unsound and 
ridiculous. Distributions to shareholders 
ought also, of course, to reflect actual 
practice. 


By following this procedure as to ac- 
counting and designation, an investment 
company brings itself squarely within 
the following provision of the Uniform 
Principal and Income Statute: “All dis- 
bursements of corporate assets to the 
stockholders, whenever made, which are 
designated by the corporation as a re- 
turn of capital or division of corporate 


property shall be deemed principal.” This 
Act has already been adopted in 14 
states. It puts into statutory language 
the common law rule which prevails in 
many other states. In the absence of 
some compelling legal reason to the con- 
trary the fiduciary ought to be governed 
accordingly and the investment company 
ought to do its part, by sound account- 
ing and designation procedures, to make 
the fiduciary course entirely clear. 


The lower court New York case, Mat- 
ter of Byrne, 81 N. Y. Supp. (2d) 23, 
which held that a distribution of capital 
gains should be treated as income, does 
not constitute a binding precedent to the 
contrary. Certainly that decision can 
have no effect in any other state. And, 
leaving aside entirely the obvious fact 
that the New York Court of Appeals 
has not spoken on this subject, the facts 
in the Byrne case do not reveal that the 
accounting or designation procedures 
discussed here were followed. 

Merrill Griswold, 
Chairman, 
Massachusetts Investors Trust 
Boston 


Comment by Mr. Rogers: 


The Commissioners who framed the 
Uniform Principal and Income Act in 
1931 were explicit in their desire to help 
the trustee confronted with “. . . new 
forms of property ownership especially 
in the corporate field . . .” The 1942 Rev- 
enue Act certainly created one of those 
new forms of property when it intro- 
duced the “Capital Gain Dividend.” It is 
interesting that the statute in combina- 
tion with Mr. Griswold’s thoughtful plan 
does seem to give the trustee welcome 
instructions as to the proper treatment 
of such “dividends” in the 14 states that 
have, over the past 20 years, adopted 
the Uniform Act; and doubtless in any 
others where, without the act, the rule 
is equally clear. His suggestion also has 
the great merit of usefulness to the 
trustees of existing unamendable trusts 
who are beyond any help from the drafts- 
man. 


Most trustees however, certainly the 
non-professionals, will appreciate guid- 
ance from the draftsman. Among other 
reasons is the rather obvious one that 
many of the present 200 odd investment 
companies may fail or be slow to adopt 
Mr. Griswold’s suggestion. Furthermore, 
a few words in the instrument can make 
crystal clear in any jurisdiction the trus- 
tees’ power to buy and to hold invest 
ment company shares, to participate in 
discretionary common trust funds, and 
perhaps more important to do so without 
further diversification. 


Dwight Rogers, Es¢ 
New York 
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CURRENT LITERATURE NOTES 


Will You Carry on Estate Owner’s 
Business? 


PAUL A. DICE. FPRA Bulletin, June. 


In sharp contrast to published state- 
ments of policy several years ago, more 
and more current articles suggest gener- 
al acceptance by trustees of stock in close 
corporations. Asserting that once a bank 
has decided as a general policy to manage 
business interests in trust, Mr. Dice, who 
is a second vice president of The North- 
ern Trust Co. in Chicago, outlines the 
factors to weigh in considering individ- 
ual acceptances. If the business meets 


| the test of a satisfactory potential trust 


asset, special clauses should be _ incor- 
porated in the plan. Trustee control of 
a close corporation should be exercised 
through ownership and voting of the 
stock rather than through direct super- 
vision and management. Tax problems 
are also to be considered. 


Inheritance Taxation of Dower and 
Other Marital Interests 


JOHN D. SMYERS. Univ. 
Law Review, May. 


of Pennsylvania 


While the Federal estate tax law pro- 
vides for inclusion of dower and curtesy 
interests in the gross estate, the marital 
deduction in many instances will in 
effect render such amount non-taxable. 
Since most states have “slack” taxes 
based on the 80% Federal credit, free- 
dom from federal tax may render the 
question of applicability of the state 
inheritance tax of substantial impor- 
tance. This note examines the various 
state laws as to their treatment of 
marital interests, so that the practitioner 
may decide, when confronted with this 
question, whether or not he should con- 
test a state inheritance tax assessment 
thereon. Also discussed are related Feder- 
al estate tax questions and the treatment 
of amounts paid under antenuptial and 
postnuptial settlements. 


Avoiding Litigation Hazards Arising 
from Survivorship Problems in 
Wills 


MERLE E. BRAKE. Brooklyn Law Review, 

April. 

This second installment deals with 
the following typical distributive pro- 
Visions: that a remainderman survive the 
life tenant; that the bequest be post- 
poned for a fixed period or until the leg- 
atee attains a prescribed age; that there 
be a gift over to a substitute if a bene- 
ficiary dies without issue. Pointing out 
that common drafting faults fall into 
a very few, constantly recurring, pat- 
terns, the author emphasizes that the 
major fact to bear in mind is that any 
or all of the beneficiaries may die before 
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the testator or before distribution, and 
provision should be made accordingly. 
Class gifts should be clearly indicated, 
class terms properly used, and class 
membership and distribution definitely 
fixed. 


Inheritance Rights Consequent to 

Adoptions 

FRANCIS H. FAIRLEY. North Carolina Law 

Review, April. 

There is a decided national trend to- 
ward modernization of adoption statutes 
as well as a number of recent decisions 
on the inheritance rights of adopted 
persons. Under the guise of liberal con- 
struction, it has been sought to extend 
the scope of existing laws. The author 
decries this judicial legislation and urges 
instead that the various legislatures en- 
act measures adequately and unambig- 
uously covering the various possibilities, 
particularly as to the parties affected 
and retroactivity. 


Marital Deduction v. Rule Against 
Perpetuities 


GORDEN F. DEFOSSET. Taxes, June. 


Dramatically pointing out that no one 
would — merely to save taxes — think 
of executing a will with only one attest- 
ing witness if Congress passed a law 
exempting from estate tax property pass- 
ing to a spouse under such a will, the 
author indicates that the danger of non- 
compliance with state law is also present 
when using a formula clause to achieve 
the maximum marital deduction. Here 
the spectre of the rule against perpetu- 
ities arises. It is emphasized that this 
is not, as commonly supposed, a rule 
against trusts lasting too long but in- 
volves the vesting of interests and the 
time during which contingencies may 
remain contingent or executory interests 
may shift. If the corpus for the typical 
marital trust is not to be selected until 
payment of debts and costs, the rule may 
be violated. 


Pension Programs in an Armed Econ- 
omy 


N. Y. Journal of Commerce. 


_ Pension planning problems as a re- 
sult of altered economic conditions and 
the rising volume of government regula- 
tions are expertly analyzed in this 32- 
page tabloid. Six sections are included: 
Defense Economy Problems, the New Un- 
ion Plans, Insured Plan Considerations, 
Other Phases of Planning, Equity Fi- 
nancing, and General Problems. The arti- 
cles are contributed by outstanding plan- 
ners, actuaries, trust officials, insurance 
executives, business men, attorneys and 
union officers. 


OTHER ARTICLES 


How to Terminate a Pension Trust, by 
Harmon Ackerman: Taxes, May. 

The Charitable Corporation, 
Harvard Law Review, May. 


Note: 


Current Problems in Pennsylvania 
Law, Trusts — Inter Vivos or Testa- 
mentary: Univ. of Pennsylvania Law 
Review, April. 

Saving Death Taxes Through Lifetime 
Gifts, by William J. Bowe: Mississippi 
Law Journal, Mar. 

The Louisiana Gift Tax, 
Tulane Law Review, April. 


Comment: 


Salvation through Redemptions: Sec- 
tion 115(g) (3); Comment: ZJllinois Law 
Review, Jan.-Feb. 

What Every Director Should Know 
about Issue Price of Common Stock 
through Rights: The Corporate Director, 
June. 

Capital Gain Dividends — A _ Sug- 
gestion for Draftsmen, by Dwight Rog- 
ers: Fordham Law Review, March. 

Life Insurance Valuated for Estate 
Tax, by Forrest L. Morton: The Spec- 
tator, June. 

Notes on the Will of a Life Insurance 
Agent, by Vincent V. R. Booth: Journal 
of C.L.U.’s, June. 
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STATE LEGISLATION 


FLORIDA 


S.B. 92: Deletes clause subjecting 
dower to ratable liability for estate and 
inheritance taxes. 


KANSAS 


H.B. 78: Provides for representation 
of unborn or unascertained beneficiaries 
by living members of their class or by 
guardian ad litem. 

H.B. 210: Fixes qualifications of pro- 
bate judges, making only lawyers eligi- 
ble in counties having over 24,000 pop- 
ulation (incumbents excepted). 

H.B. 492: Prescribes procedure for 
termination of life estates and provides 
for devolution of title thereto. 

S.B. 83: Relates to transfer of various 
types of petitions from probate to dis- 
trict court. 


MAINE 


Ch. 344: Permits judge to appoint per- 
son beneficially interested in estate as 
administrator with the will annexed. 


Ch. 375: Extends to married man or 
widower under 21 privilege of making 
will, formerly confined by statute to wife 
or widow; also similarly modifies lan- 
guage relating to ownership and trans- 
fer of property. 


MASSACHUSETTS 


Ch. 312: Authorizes probate court to 
award party counsel fees and other ex- 
penses incurred in contested proceeding 
in equity or on an account or construc- 
tion matter. 


MICHIGAN 


Ch. 42: Requires proof of service of 
notice to widow of her right of election, 
and makes 60-day period for making elec- 
tion run from later of date of order 
closing estate to claims, or filing of in- 
ventory, and proof of notice of filing to 
widow. 

Ch. 61: Clarifies statute exempting em- 
ployee trusts from rule against perpetui- 


Complete facilities 


ties to include trusts “of any kind of 
property.” 


NEBRASKA 


L.B. 143: Amends statute relating to 
procedure for assessment and determina- 
tion of inheritance tax by county court. 


L.B. 331: Revises anti-lapse statute to 
provide that non-residuary devise or be- 
quest which is void, revoked or lapses 
shall become part of residue; further 
provides that if legatee is adopted child 
of testator or of blood relative within 
fourth degree and predeceases testator, 
his issue shall take by right of repre- 
sentation. 

L.B. 348: Authorizes Governor, on be- 
half of State, to accept real and personal 
property bequeathed to State or depart- 
ment thereof if deemed in best interests 
of State. 

L.B. 430: Redefines persons who may 
compel partition and what interests may 
be subject thereto. 

L.B. 435: Authorizes administrators, 
executors and guardians to grant ease- 
ments to oil and gas companies across 
land owned by estate, upon approval by 
district court. 


L.B. 436: Authorizes court to appoint 
trustee for contingent remaindermen so. 


that, subject to court approval, estat» 


may be leased for oil and gas develop. 


ment. 


NEW JERSEY 


Ch. 90: Amends section dispensing with 
testimony of attesting witness absent 
in war service, to include “time of 
emergency” defined as period from June 
23, 1950, to end of national emergency 
proclaimed by President. 


NorRTH CAROLINA 


H.B. 38: Grants widow of intestate the 
first $10,000 of net estate, plus one-half 
oi balance with other half going to 
next of kin; continues fifty-fifty division 
where widow dissents from will; value of 
property allotted to widow is that con- 
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tained in report approved by State In. 
heritance Tax Division. 


NoRTH DAKOTA 


S.B. 180: Provides that death cer. 
tificate and clearance of Tax Commis. 
sioner or County Court on estate tax 
matters must be filed to clear joint ten- 
ancy titles to survivor. 


S.B. 211: Changes form of citation 
in probate proceedings by eliminating 
word “citation” and inserting word 
“notice.” 


H.B. 582: Increases compensation of 
administrators and executors to 5 per 
cent of the first $1,000, 3 per cent of 
next $5,000, 2 per cent of next $44,000, 
with fees on estates exceeding $50,000 
to be determined by the Judge of the 
probate court, not exceeding 2 per cent. 


H.B. 648: Provides for reciprocity of 
taxation of intangible personal property 
of estates of non-resident decedents. 


H.B. 729: Provides for marital deduc- 
tion for North Dakota estate tax pur- 
poses. Law is patterned after the federal 


law and is almost identical to that passed 
in New York. 


H.B. 738: Allows executor or admin- 
istrator to close estate where person en- 
titled to some of property cannot be 
found. 


H.B. 739: Allows executor or admin- 
istrator to close estate where there is 
no real estate and there is minor or 
incompetent person who is to receive less 
than $500, providing that such payment 
may be made without appointment of a 
guardian by turning money over to pro- 
bate court. 


SouTH CAROLINA 


Act 346: Removes restrictions on in- 
heritance by illegitimate child whose 
parents subsequently marry. 

Act 350: Adds registered investment 
company or trust shares and federally 
insured building and loan shares to list 
of permissible fiduciary investments; 
former must have paid dividends for ten 
consecutive years, and must be included 
with common and preferred stocks in cal- 
culating limit of 30 per cent of trust 
allocable to these types of investments; 
limit in one company is raised from five 
to ten per cent of fund. 


TEXAS 


S.B. 34: Permits release of powers 
of appointment (before July 1, 1951). 


S.B. 74: Adopts simultaneous death act. 


A A A 


George S. Sloan, who had been serving 
as an assistant director of the Division 
of Examinations, Board of Governors of 
the Federal Reserve System since Noven- 
ber 1946, was appointed Director of that 
division as of June first. 
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INCOME TAX 


Waiver of commissions in considera- 
tion of release of claim for proportion- 
ate estate tax results in taxable income. 
Taxpayer was one of executors of es- 
tate. During course of administration 
differences arose between executors and 
her individual capacity 
and as beneficiary, as to whether execu- 
tors could require her, under then com- 
paratively recent Pennsylvania Appor- 
tionment Act, to reimburse estate for 
such taxes as were attributable to in- 
clusion in gross estate of her interest 
in jointly held property. Proportionate 
amount of tax was $34,000. To settle 
these differences, executors and _ tax- 
payer agreed that no claim for reim- 
bursement would be made against tax- 
payer who in turn relinquished her claim 
for compensation as executor, amount- 
ing to $48,146. Commissioner determined 
that latter amount should have been in- 
cluded on her income tax return for 
1941, and assessed deficiency. Taxpayer 
filed suit for refund. 

HELD: Refund denied. When tax- 
payer’s obligations are assumed by an- 
other or reduced or cancelled as part 
of business transaction, and taxpayer is 
thereby enriched, taxable income results. 
Here taxpayer was actually enriched at 
least to extent of amount of executor’s 
commissions to which she was entitled, 
and which she applied against estate 
tax. Therefore, taxpayer realized tax- 
able income of that amount. Clarke v. 
United States, U.S.C.A.-3, May 25, 1951. 


Disallowance of part of compensation 
as unreasonable does not make it gift. 
Taxpayers were employed by their 
father in his business. One girl, Irma, 
served as engineer and production su- 
pervisor and received $14,075 in 1940 
and $16,300 in 1941. Other sister, Aida, 
served as secretary and office manager. 
She received $11,935 in 1940 and $15,- 
300 in 1941. Both reported these 
amounts as income and paid tax there- 
on. Similarly, father treated amounts 
paid as compensation and deducted them 
as business expenses. Commissioner al- 
lowed to father as reasonable compensa- 
tion for Irma, $9,000 and $10,000 for 
the respective years and for Aida, $5,000 
for each. Subsequently, a_ stipulation 
judgment was entered against him. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 


Tax Attorney, Newark, New Jersey 


Thereafter, father filed gift tax re- 
turns reporting as gifts to daughters 
amounts disallowed as compensation. No 
gift tax was due. Daughters filed donee 
returns and claims for refund of in- 
come taxes attributable to amount dis- 
allowed to their father for compensation 
paid them. District Court granted re- 
fund. 

HELD: Reversed. Disallowed com- 
pensation did not constitute gifts. In- 
stead, it constituted compensation for 
services rendered. No evidence of do- 
native intent was found; in fact, evi- 
dence showed that amounts were given 
and received as salaries. Smith v. Man- 
ning, U.S.C.A.-8, May 28, 1951. 


Charitable donations by trust not de- 
ductible where left to beneficiary’s dis- 
cretion. Trust created by taxpayer’s 
father provided that minimum income 
of $5,000 annually be paid to taxpayer’s 
sister, with remaining income payable 
to taxpayer unless he elected, pursuant 
to powers granted him, to direct pay- 
ment of such income to his sister or to 
such charitable institutions as he might 
select. In 1948, trust paid out $51,319 
to charitable, benevolent and education- 
al institutions at written directions of 
taxpayer. Commissioner determined 
that distributions to charity were not 
deductible by the trust but were to be 
included in taxpayer’s income and that 
their deductibility by him was limited to 
amount allowable as charitable contri- 
butions by an individual. Tax Court up- 
held Commissioner. 

HELD: Affirmed. Trust deed failed 
to disclose that taxpayer “had a duty 
to designate” and direct payment of 
specific trust income to charities. Such 
designation was left to his discretion. 
Falk v. Comm., U.S.C.A.-3, June 5, 1951. 


_ Unrealized gain on installment obliga- 
tions includible in income of decedent 
unless bond is filed. Partnership agree- 
ment provided that in event of dece- 
dent’s death, his sons, the other part- 
ners, would purchase his share on 
stated terms and would “be entitled to 
continue the business as before without 
the interference of” his legal repre- 
sentatives. Partnership sold some of its 
merchandise on installment plan and 
computed its net income on installment 
basis as provided in Section 44(d) of 


Internal Revenue Code. On date of 
death decedent’s share in unrealized 
gross profits from installment obliga- 
tions owed to partnership was $30,168 
which executors did not report as in- 
come for decedent’s last year. They 
failed to file bond to guarantee ultimate 
payment as required by Section 44(d). 
Commissioner determined that death 
effected dissolution of partnership and 
transmission of decedent’s share of un- 
realized profits, and assessed deficiency. 
Estate’s contention was that unrealized 
installment obligations were owned by 
partnership while decedent was living; 
that upon his death they remained part- 
nership assets by force of purchase 
agreement, and therefore they could not 
have been “transmitted” within mean- 
ing of Section 44(d). Tax Court upheld 
Commissioner. 


HELD: Affirmed. Under prior law in- 
stallment sale obligation held by testator 
escaped taxation in hands of legatee, 
because legatee could value obligation 
as of time of receipt, thereby claiming 
receipt of it on a “stepped-up” basis. 
Section 44(d) corrects this to provide 
that recognition of unrealized install- 
ment contract gain should be acceler- 
ated where gain would have been tax- 
able to decedent upon its later receipt 
had his death not occurred. Est. of Gold- 
berg v. Comm., U.S.C.A.-2, June 5, 1951. 


Depreciation not allowed to lessor’s 
estate on building erected by lessee of 
property. In 1934, decedent leased cer- 
tain property to corporation for 99 
years. Lease accorded lessee right to 
raze building and erect new one at 
cost of not less than $50,000. Lessee 
had right “to demolish and remove in 
whole or in part, any building or im- 
provements now or hereafter erected 
on the premises” for purpose of re- 
modeling or replacing same. Decedent 
died in 1938. Executor took no deduction 
for depreciation on income tax returns 
for 1940 and 1941, but subsequently filed 
claim for refund based on depreciation. 


HELD: Refund denied. Section 23 of 
Code grants reasonable allowance for 
exhaustion, wear and tear (1) of prop- 
erty used in trade or business, or (2) 
of property held for production of in- 
come. Here there was no interest in 
building on leased premises which was 
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depreciable under statute. Building was 
not used by executor in trade or bus- 
iness, nor was it held for production 
of income. First National Bank of Kan- 
sas City v. Nee, U.S.C.A.-8, June 7, 
1951. 


ESTATE TAX 


Exercise of power of appointment tax- 
able despite rejection of rights under 
power. Decedent created trust in 1896 
providing that income from $5,000 
should be paid to her during her life 
and upon her death, corpus and accu- 
mulated income to be paid to such per- 
son or persons as she might appoint 
in her will. In default of appointment, 
corpus was to pass to her issue in 
equal shares. In 1920 decedent’s hus- 
band created trust for decedent’s bene- 
fit with similar provisions, and with 
similar power of appointment in her. 
She died in 1947. Under will, corpus of 
each trust was left as part of residu- 
ary estate to children in equal shares. 
Children all survived decedent and re- 
nounced any rights under alleged ap- 
pointment, electing to take as remain- 
derman. Commissioner included value 
of two trusts in decedent’s estate. 


HELD: Commissioner sustained. Un- 
der Section 403(a) of Revenue Act of 
1942, property with respect to which 
decedent has power of appointment at 
time of death is includible in taxable 
estate. This rule was not to apply, how- 
ever, to power created prior to enact- 
ment of 1942 Act, if decedent died with- 
out exercising such power. Although 
here property did not pass under will 
because of rejection by beneficiaries of 
any rights under powers, yet powers 
were actually exercised by decedent un- 
der her will. 1942 rule became effective 
upon merely exercising power; passage 
of title was not prerequisite. Estate of 
Moran v. Comm., 16 T.C. No. 100, April 
19, 1951. (To same effect, see Wilson v. 
Kraemer, U.S.C.A.-2, June 4, 1951. H.R.., 
2084, discussed in June issue, amended 
by Senate and just signed by President, 
revises rules as to powers of appoint- 
ment. Act as finally passed will be sum- 
marized in next issue.) 


Proceeds of insurance payable to sur- 
viving stockholder not includible in de- 
ceased stockholder’s estate. Stockhold- 
ers entered into agreement under terms 
of which officers were designated as 
trustees for purpose of taking out in- 
surance on lives of key officers and em- 
ployees, all of whom were stockholders. 
Agreement provided that corporation 
should pay premiums and that pro- 
ceeds upon death of insured should go 
to trustees for distribution to “then 
stockholders” in proportion to his or her 
stockholdings; “said proceeds when dis- 
tributed may be used by the then stock- 
holders to purchase the common stock 
in the company held by deceased.” 
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Upon decedent’s death, proceeds from 
policy on his life were paid to trustees. 
Executor then contracted with surviv- 
ing stockholders for sale to them of 
stock held by decedent. Proceeds of 
policy were allocated among surviving 
stockholders and applied as down pay- 
ment. Commissioner included proceeds 
in decedent’s estate. 


HELD: Commissioner overruled. 
There was no distinction between in- 
stant case and Tompkins, 13 T.C. 1054, 
and Mitchell, 37 B.T.A., in which it 
held against Commissioner on _ this 
point. Although Tompkins case involved 
partnership rather than _ corporation, 
question involved was identical and un- 
distinguishable. Estate of Ealy v. 
Comm., Tax Court Memo, May 9, 1951. 


Postwar United States Bonds and 
cash on deposit in trust for non-resident 
alien decedent includible in her estate. 
Decedent, non-resident alien, died in- 
testate in 1945. Among assets reported 
in Estate Tax Return were United 
States Treasury bonds issued after 
March 1, 1941, held by a trust for her 
benefit. Also included in trust was bank 
deposit in Chicago. Commissioner in- 
cluded both bonds and cash in decedent’s 
estate. 


HELD: Commissioner sustained. Al- 
though Court of Appeals has overruled 
Tax Court in Jandorf’s Estate v. Comm., 
9 T.C. 338, and subsequent cases and 
has held that post war bonds, as well 
as those isued before March 1, 1941, 
beneficially owned by non-resident alien 
not engaged in business in United 
States, are exempt from estate tax, Tax 
Court here adheres to its former hold- 
ing. It observes that: “While our con- 
clusion may be wrong we are at the 
present time unwilling to adopt the con- 
trary one.” As to cash in bank, Court 
concluded that funds had never been 
segregated from general trust fund and, 
therefore, were not excludable from es- 
tate as funds “deposited with any per- 
son carrying on the banking business 
by or for” non-resident alien within 
meaning of Section 863(b) of Code. 
Estate of Lowenstein v. Comm., 16 T.C. 
No. 140, May 24, 1951. 


Assignment of interest in trust con- 
taining provisions against assignment 
invalid and unenforceable. Federal es- 
tate tax return included among assets 
certain promissory note from Hill in 
amount of $40,000 and valued at $24,861. 
Payment of note was secured by two 
purported assignments of presumptive 
interest in trust established by Hill’s 
father. If trust had terminated on date 
of decedent’s death, value of assign- 
ments securing note would have been 
$24,861. Personal liability of Hill was 
previously discharged in bankruptcy 
proceedings. Administrator filed claim 
for refund of part of tax paid on ground 


that trust, interest in which was pur- 
portedly assigned, contained provision 
against assignment. 


HELD: Refund granted. Under local 
(Missouri) law, prohibition of any bene- 
ficiary from assigning his interest in 
trust estate or income is valid and en- 
forceable. Hence assignments of inter- 
est in trust principal or income con- 
trary to such provisions are invalid and 
unenforceable. Thus note had no fair 
market value at date of decedent’s 
death. Malloch v. Westover (Est. of 
Eleanor H. Witherspoon), U.S.D.C., So. 
Dist. Calif., Feb. 9, 1951. 


GIFT TAX 


Division of community property be- 
tween husband and wife does not con- 
stitute gift. In April 1944 donor, resi- 
dent of community property state, sur- 
rendered for cancellation three certifi- 
eates of stock standing in his name, 
for reissuance of four certificates, one 
each in the name of his daughter, son, 
wife and himself. 


Of 58 shares involved, 33% shares 
constituted separate property of donor 
while balance were community prop- 
erty. Gift tax was paid, and subsequent- 
ly refund claim was filed for portion 
of tax on basis that Section 1,000(d) of 
did not apply to transfer of 15 shares 
to wife. 


HELD: Refund granted. Section 
1,000(d) does not apply to division of 
community property into separate prop- 
erty of husband and wife. Plath v. 
United States, U.S.D.C., Wash., Dec. 30, 
1950. 


Gift in trust for minor grandson not 
gift of future interest. Taxpayer made 
gift of $3,000 in trust for his one month 
old infant grandson in August 1944. 
Trust provided that trustee was to pay 
beneficiary or apply in his behalf so 
much of income and principal as might 
be required for beneficiary’s education, 
comfort and support. Income not s0 
needed was to be accumulated for bene- 
ficiary. Indenture stated: “The benefi- 
ciary shall be entitled to all or any 
part of the trust estate at any time, 
whenever said Kieckhefer or the legally 
appointed guardian for his estate shall 
make demand therefor by instrument 
in writing filed with the then trustee 
.. .’ Commissioner determined that gift 
was one of “future interest” and there- 
fore no exclusion was allowed. Tax 
Court sustained Commissioner. 


HELD: Tax Court reversed; exclu- 
sion allowed. Commissioner’s contention 
that infant beneficiary could not make 
effective demand, and that minor bene- 
ficiary had no legally appointed guar- 
dian at time or since execution of trust 
instrument, constituted insufficient chal- 
lenge. In Fondren and Disston cases, 
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restrictions imposed rendered transfers 
gifts of future interests. In instant 
case such restrictions and contingencies 
as existed were due to disabilities al- 
ways incident to and associated with 
minors. Such restrictions are imposed 
by law due singularly to fact that bene- 
ficiary is incapable of acting on his 
own. They do not transform what other- 
wise would be gift of present interest 
to one of future interest within con- 
templation of Federal gift tax law. 
Kieckhefer v. Comm., U.S.C.A.-7, May 
23, 1951. 


Transfer without direct and personal 
consideration subject to gift tax. Tax- 
payer made contribution of $6,000 to 
“National Economic Council” and took 
deduction on personal income tax return. 


In same year, taxpayer also made gift 


tax return in which he included this 
payment under Schedule B and claimed 
a deduction for charitable, public and 
similar gifts. Upon audit of the gift tax 
return, Commissioner held that ‘“Na- 
tional Economic Council’ was not such 
corporation as would permit deduction 
under Section 1004 of Code. Taxpayer 
paid assessment and filed claim for re- 
fund, alleging that payment was not 
in fact a gift, but rather for services 
“to be performed by them as experts 
in the field of monetary, business and 
political conditions in the United States 
and elsewhere, warning against dangers 
and encouraging soundness.” 

HELD: Refund denied. Transfer con- 
stituted gift and was subject to gift 
tax. Taxpayer received no direct and 
personal consideration for transfer 
which may be accurately reduced to 
money value. Taxpayer’s belief that, 
through generally improved economic 
conditions, he had profited to much 
greater extent than amount of transfer 
was not fully supported, nor could that 
be attributable to efforts of Council. 
Dupont v. United States, U.S.D.C., Del., 
May 2, 1951. 


NEW LAW 


Powers of Appointment Act. The new 
provisions governing estate and gift tax- 
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ation of powers of appointment are 
analyzed in this issue at page 428. 

A telegraphic ruling by Deputy Com- 
missioner E. I. McLarney shortly after 
enactment of the law states that a par- 
tial release prior to November 1, 1951, 
of a general power of appointment cre- 
ated before October 22, 1942, is not sub- 
ject to estate or gift tax. 


A A A 
New Integration Rules 


Regulations governing the integration 
of social security benefits under the 1950 
Act with retirement plans were issued 
recently by the Commissioner of Internal 
Revenue. Mim. 6641 provides that re- 
tirement benefits of non-contributory 
plans based on earnings in excess of 
$3,600 may not exceed 3742% of excess 
earnings. If death benefits prior to re- 
tirement are granted, the maximum is 
reduced to 3314%. If the normal retire- 
ment benefit includes guaranteed pay- 
ments in addition to income for life, 
these maximums are reduced. 

For normal retirement with less than 
15 years’ service, the maximum is further 
reduced by 1/15th for each year less 
than i5. In general, early retirements 
or severance benefits must not exceed the 
actuarial equivalent or the established 
reserve at time of early retirement. 

If the plan is a contributory one, the 
allowable maximum retirement benefits 
are increased by 1/10 of the employee’s 
aggregate contributions, exclusive of 
those applicable to the current cost of 
insurance or death benefits in excess of 
the reserve or cash value. 

Rules are also set forth for money- 
purchase plans, profit-sharing plans, 
excess plans with the minimum compen- 
sation level between $1,200 and $3,600, 
offset plans, and plans with stepped-up 


benefits. Permissible minimum benefits 
and salary or wage brackets are also 
covered. 


Plans satisfying the 1943 Mim. 5539 
will be deemed integrated and a plan 
which has been approved need not be 
amended unless such approval is with- 
drawn or the plan is amended so as to 
affect the integration. 














New Canadian Income Tax 
Regulations 


On July 1 new regulations concerning 
Canadian income taxes become effective. 
New rates of tax are to be deducted from 
employees’ incomes on and after July 1. 
The new regulations also provide that 
taxes withheld will be paid to the Re- 
ceiver General on or before the 15th day 
of the month following payment of the 
income. 

Among the changes are those in the 
tax status of death benefits, while deduc- 
tions by non-residents not in continuous 
employment have been increased. 
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RECENT FIDUCIARY DECISIONS 


C.Laims — Ownership of Jointly Held 
Property to be Determined in Pro- 
bate Proceedings 


Washington—Supreme Court 
Bailey v. Schramm, 138 Wash. Dec. 681. 


At the time of Katie Bailey’s death, 
there were three savings accounts in the 
joint names of Katie Bailey and Henry 
J. Bailey, her husband, and three U. S. 
Savings Bonds, amounting to $200, pay- 
able to either Henry J. Bailey or Katie 
Bailey, or the survivor. Bailey withdrew 
$700 from one of the savings accounts 
and gave it to the executrix to pay ex- 
penses of last illness, funeral expenses 
and costs of administration. The execu- 
trix took possession of the bonds, and 
withdrew the savings deposits and placed 
the money in an estate account. 


Bailey filed a claim against the estate 
for $900, made up of the $700 with- 
drawn and paid to the executrix, and 
the savings bonds. The claim was re- 
jected, and Bailey instituted the statutory 
action to establish his claim. Instead of 
confining himself to his claim, he sought 
to recover the total amount of the three 
bank accounts and the bonds, apparently 
on the theory that they were his as sur- 
viving joint tenant, and not a part of 
the estate. The trial court gave judgment 
to Bailey for the amount of the savings 
accounts and adjudged the bonds to be 
his separate property. 

HELD: Remanded. It was not proper 
in an action on the rejected claim to 
include the questions whether the bonds 
became Bailey’s property on the death of 
Katie, and whether the savings accounts 
became his by right of survivorship. 
Whether the savings accounts and the 
bonds were part of the estate was a 
question to be determined by the Probate 
Court in the course of administration. 
The rejected claim was a matter to be 
litigated in the Superior Court, in ac- 
cordance with the statutory procedure, 


and if Bailey was entitled to relief, it 
would be in the form of a judgment 
allowing the claim. Inasmuch as the 
$700 involved in the claim was taken 
from one of the savings accounts, the 
status of the account must be determined 
in the probate proceedings, before the 
claim can be passed upon. 


COMPENSATION — Interim Principal 
Commissions Denied to Trustee in 
Absence of Unusual Services 


Pennsylvania—Supreme Court 
Williamson Estate, decided June 27, 1951. 


Testatrix died in 1930 leaving a will in 
which she left $40,000 in trust for Mar- 
garetta C. Anthony for life and after 
her death to fall into the residue. The 
residue (about $62,000) was left in trust 
to pay the income to named great- 
nephews and great-nieces and at the 
death of each to pay the principal to his 
or her descendants. A nephew and the 
Fidelity-Philadelphia Trust Co. were 
appointed executors and the trust com- 
pany alone as trustee. At the audit of the 
executors’ account in 1930, commissions 
were awarded to the executors at the 
rate of 3% on principal and 5% on in- 
come. 


Margaretta died and the trustee filed 
its account of her trust and requested 
the lower court to award it $1,200 from 
principal as additional compensation and 
also requested the court to permit it to 
take $1,800 from the principal of the 
residuary trust as additional compensa- 
tion and to take in the future one-half 
of one per cent of the principal of the 
residuary trust, to be paid half from 
principal and half from income at the 
end of each year as “pay as you go” 
compensation. The basis for these re- 
quests was the increased cost of opera- 
tion; there were no unusual services. The 
lower court was of the opinion that the 
rule forbidding interim compensation 
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should be abrogated by the Supreme 
Court or by the legislature and until 
that was done, it could not rule other. 
wise. The trustee appealed. 


HELD: Affirmed. Except in extra- 
ordinary or unusual circumstances a 
trustee is to be compensated only at the 
termination of the trust or at the ending 
of the trustee’s connection therewith. No 
interim commission on principal is or- 
dinarily allowable, but an immediate al- 
lowance is permissible where extra- 
ordinary or unusual services are entailed, 
Moreover by statute that was not repeal- 
ed until 1945, an executor and trustee 
under a will could not charge more than 
one commission. 

It would be against public interest if 
lack of profit caused corporate fiduciaries 
to discontinue their services, but it must 
not be overlooked that the same rates 
apply to the great corporations and 
to the small ones and to_ individ- 
uals. It should only be out of abso- 
lute necessity that commissions should 
be presently increased especially in view 
of the reduction of income and shrinkage 
of principal that has occurred in the past 
quarter of a century in trust estates. It 
may well be that present conditions de- 
mand that the system of compensation be 
revised, but this radical change should 
be made by the legislature and then only 
after a wide and searching investigation 
by a legislative committee. 

Finally, the trustee accepted the trust 
in 1930 and was paid in full under the 
law as it then existed. The rights of the 
beneficiaries were fixed and vested under 
an implied contract. The imposition of 
additional compensation under a retro- 
active interpretation of the statute per- 
mitting double commissions would violate 
the fourteenth amendment of the U. &. 
Constitution. 


DISTRIBUTION Ademption — 
Legacies Payable from Proceeds of 
Sale of Real Estate Where Specific 
and Adeemed When Realty Sold 
by Testatrix 


United States—District Court, 
District of Columbia 
In re McCray’s Estate, 96 Fed. Supp. 254. 


In her will dated May 25, 1944, testa- 
trix devised real estate to a sister, sub- 
ject to a life estate in her husband. In 
the event the husband predeceased the 
testatrix, the real estate was devised 
absolutely to the sister. In the event both 
husband and sister predeceased testatrix; 
the real estate was to be sold and the 
proceeds distributed to eight named leg- 
atees. 

The husband died two months after 
the making of the will and the sister died 
in 1946. Both died without issue. In 1945, 
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after the death of the husband, but be- 
fore death of the sister, the testatrix 
sold the real estate and invested the pro- 
ceeds in securities. 

HELD: The legacies were specific and 
were therefore adeemed by the sale of 
the real estate during the lifetime of the 
testatrix. Consequently, the proceeds of 
the sale of the real estate must be dis- 
tributed according to the intestate laws 
of the District of Columbia. 


To hold that the legacies were other 
than specific would be to destroy the 
testatrix’ intentions as manifested by the 
will. Her first concern was for the wel- 
fare of her husband, and on his death 
she sold the real estate and invested the 
proceeds in securities. The presumption 
against intestacy does not empower the 
court to dispose of the testatrix’ prop- 
erty according to what the court thinks 
the testatrix should have done. Conjec- 
ture may not be substituted for expressed 
intention. 


DISTRIBUTION — Forfeiture Clause 
Does Not Deprive Contesting Heir 
of Intestate Share 


California—District Court of Appeal 


Estate of Lefranc, 104 A.C.A. 659 (June 1, 
1951). 


Marie Lefranc’s will gave the residue 
of her estate to a trustee to pay the net 
income to her niece, Adele Masson, for 
life. At Adele’s death the corpus of the 
trust was to go to Adele’s issue or if 
none, then to decedent’s niece, Nelty, or 
Nelty’s issue if she was dead. A for- 
feiture clause gave to any person con- 
testing the will $1.00. Adele contested 
the will on the ground of incompetence 
and the will was upheld. The question in 
this case was what happened to the life 
estate. : 


HELD: Reversing the trial court, 
the life estate being undisposed of by 
reason of the contest became intestate 
property and Adele, the contestant, was 
entitled to share in it as one of the two 
heirs at law. The remainder interests 
under the trust were not accelerated by 
reason of failure of the life estate and 
therefore distribution of the entire resi- 
due to Nelty was erroneous. 


DISTRIBUTION — Beneficiaries May 
Agree to Vary Terms of Will — 
Contract to Do So Enforceable 


Missouri—St. Louis Court of Appeals 
Schoen v. Lange, 238 S.W. (2d) 902. 


Two of three beneficiaries under a will 
entered into an agreement whereby the 
estate passing under the will was to be 
redistributed so as to increase the benefit 
to a third beneficiary, an incompetent. 
The St. Louis Court of Appeals had held 
that under the circumstances the probate 
court was without jurisdiction to enforce 
the agreement in favor of the incom- 
petent. Schoen v. Wagner, 231 S.W. (2d) 
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269. Thereupon the incompetent brought 
suit against one of the contracting 
parties in the circuit court on two counts; 
the first count to enforce the contract 
as a third party beneficiary; the second 
count for money had and received. The 
circuit court dismissed the petition for 
failure to state a claim upon which re- 
lief could be granted. 


HELD: Reversed. The petition stated a 
cause of action on each theory. The 
parties had a right to enter into a con- 
tract to redistribute the estate according 
to their own desires and contrary to the 
disposition made by the testator. Plain- 
tiff was a donee beneficiary of the con- 
tract. Defendant was in no position to 
take issue with whether plaintiff’s guar- 
dian could bind plaintiff to the contract 
without securing the approval of the 
probate court. The contract was entered 
into and accepted and plaintiff had, in 
reliance on the contract, neglected to 
contest the will. Defendant was estopped 
to deny the right of plaintiff to receive 
the proceeds contemplated by the con- 
tract. 


DISTRIBUTION — Inheritance Denied 
to Adoptive Child Readopted by 
Another Person 


California—District Court of Appeal 


Estate of Zaepel, 102 A.C.A. 846, 228 P. (2d) 
600 (Mar. 12, 1951). 


Petitioner Sylvia Jones was adopted 
in Connecticut in 1920 by Helen Zaepel 
(Zaepfel), then the wife of Clarence L. 
Jones, petitioner’s father. Petitioner’s 
father and stepmother later moved to 
New York where, in 1925, petitioner’s 
grandmother adopted her. Clarence L. 
Jones died in 1932 and his widow, Helen 
Jones, later Zaepel, moved to California 
and died in 1948. Her will left her entire 
estate to a Catholic Church. The question 
was whether petitioner was an heir of 
decedent in whose favor such a bequest 
had to be limited to one-third of the 
estate under Section 41 of the Probate 
Code. 


HELD: Although petitioner was at 
one time the adopted child of decedent, 
her readoption by another person caused 
her to lose her adoptive status. She 
therefore had no right to object to the 
disposition made by the will. 


NOTE: The question is stated to be 
one of first impression in California and 
the court says that no decision of any 
other state dealing with the exact sit- 
uation involved was brought to its at- 
tetnion. However, see Arkansas case re- 
ported at page 415 of June issue. 


INSURANCE — Life — Proceeds Pay- 
able to Trustees under Will 


New York—Surrogate’s Court, N. Y. Co. 
Matter of Lasner, N.Y.L.J., June 20, 1951. 


The Will, dated April 18, 1946, created 
a trust of 55% of the net estate for the 
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benefit of testator’s son. The residue was 
bequeathed to two nephews and a sister. 
Testator’s sister and brother-in-law were 
named executors and trustees and qual- 
ified as such. One policy of insurance 
on the life of the testator provided that 
the proceeds be paid to his said sister 
and brother-in-law, as trustees under a 
trust agreement dated April 18, 1946. 
No such trust agreement was found. Two 
other policies provided that the proceeds 
be paid to the same sister and brother- 
in-law or the survivor as trustees under 
the decedent’s will. The parents of two 
nephews who each received 15% of the 
estate contended that only 55% of the 
proceeds of the three mentioned policies 
was payable to the trustees under the 
will. 

HELD: The entire proceeds of the 
three policies are payable to the trustees 
under the will, for the benefit of de- 
cedent’s son. The proceeds of the policy 
which by its terms is payable to the trus- 
tees under a trust agreement dated April 
18, 1946, are held to be payable to the 
trustees under the will which bears the 
same date, since no such trust agreement 
was found. 


NOTE: Many counsel have expressed 
doubt as to whether it is safe to make 
proceeds of life insurance policies pay- 
able to trustees to be named in the in- 
sured’s will. Because such procedure lacks 
a present transfer to an existing trustee, 
it has been thought that such transfer 
may be attacked as being testamentary. 
This issue seems not to have been raised 
in the instant case. 


JURISDICTION — County Court May 
Try Validity of Widow’s Election 


Nebraska—Supreme Court 
In re Bergren’s Estate, 47 N.W. (2d) 582. 


Testator gave his wife a life estate 
in all his property, real and personal. 
Widow filed in County Court within 
time, two days before her death, election 
to take under the statute of inheritance, 
descent and distribution. The heirs filed 
objections to jurisdiction of the County 
Court, since suit was in District Court, 
to determine validity of election, alleging 
that widow did not have mental capacity 
and was unduly influenced. 


HELD: While constitution denies 
County Court jurisdiction in civil actions 
in which title to real estate is involved, 
it does have exclusive jurisdiction of 
probate and administration. In order to 
invalidate election it is necessary to 
show such a degree of mental weakness 
as renders the widow incapable of under- 
standing and protecting her own inter- 
ests at the time she executed the instru- 
ment. Evidence failed to show such weak- 
ness. 

On the issue of undue influence, there 
is a burden of proving (1) she was 
subject to influence; (2) that opportunity 
and disposition to exercise it existed; 
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and (3) that the result appears to be 
the effect of such influence. Evidence 
failed to establish all three factors. 


LIFE TENANT & REMAINDERMAN — 
Former Cannot Acquire Land by 
Tax Deed as Against Latter 


New Mexico—Supreme Court 
Mallock v. Mize, 230 Pac. (2d) 246. 


This is an action to quiet title to real 
estate which was acquired by a life ten- 
ant from the grantee of a tax sale. The 
question was raised whether a valid tax 
deed, which divests all prior interest in 
land, can be acauired by a life tenant 
and asserted against his remainderman. 


HELD: The fiduciary duty of a life 
tenant to the remainderman imposes a 
duty upon the former to protect the lat- 
ter so that in effect the reacquisition of 
the title by the purchase of a tax deed 
by a life tenant was a redemption from 
the tax sale, enuring to the benefit of the 
remainderman. 


LIFE TENANT & REMAINDERMAN — 
Sale of Stock to Corporation Con- 
trolled by Trustees to Make Pay- 
ments to Life Beneficiary-Trustee 
Held Improper 


New York—Court of Appeals 
Matter of Hubbell, N.Y.L.J., June 1, 1951. 


Testatrix created a trust of her resid- 
uary estate, the income to be paid to her 
husband for his life, remainder to others. 
She directed that if the income did not 
equal $10,000 in any year, the corpus 
was to be invaded at her husband’s re- 
quest to give him that amount. She 
recommended that stock of a family cor- 
poration be retained as part of the trust 
corpus and directed that the trustees 
“shall not be held accountable for any 
loss or depreciation in *** (their) value 
*** by the reason of holding them as 
investments of the trusts.” The husband 
and a trust company were the trustees. 
The residuary estate consisted of oge- 
half the stock of the family corporat™n, 
the other half being owned by the hus- 
band. 

The corporation declared no dividends 
from the inception of the trust ing1931 
to 1945, the closing year of the tril 










account. For eight years beginn in 
1935 the husband requested that Hi be 
paid the $10,000 guaranteed pa nts. 
To accomplish this, the trustees solfsuf- 
ficient stock to the corporation, the 
estate tax values, to make the payrfents. 


The corporation, whose assets con¥isted 
of real estate, had set aside a reserve for 
depreciation amounting to over $100,000. 
Some of the remaindermen objected to the 
sale of the stock to the corporation argu- 
ing that the income should have been dis- 
tributed before reserving for deprecia- 
tion. The Surrogate overruled the objec- 
tions and the Appellate Division affirmed. 


HELD: Reversed. The trustees im- 


properly sold the stock to the corporation 
thus reducing the trust’s share of the 
stock to a minority interest. Their duty 
was to make the trust corpus income. 
producing which could have been done 
by dissolving the corporation or by a 
partial liquidation. At the very least the 
depreciation moneys were available for 
distribution to the husband. 


SPOUSE’S RIGHTS — Election by Non. 
Resident Widow — Effect on Local 
Realty 


Delaware—Court of Chancery 
Security Trust Co. v. Hanby, 27 A. (2d) 807, 


A widow elected in Pennsylvania to 
take against her husband’s Pennsylvania 
will and then claimed under the will the 
income for life from the Delaware realty. 

HELD: A domiciliary renunciation jis 
effective everywhere unless another jur- 
isdiction requires certain formalities for 
an effective renunciation. Since there was 
no devise to the widow in this case, 
Delaware law requires no formalities, and 
the widow is bound by the Pennsylvania 
renunciation. 


SPOUSE’S RIGHTs — Effect of Renun- 
ciation on Trust Remainder 


Missouri—St. Louis Court of Appeals 
Mercantile-Commerce Bank and Trust Co. v. 
Binowitz, 238 S.W. (2d) 893. 

Testator was survived by his widow 
and two children. He left an elaborate 
will wherein a trust was created in favor 
of the widow and of the children upon 
various contingencies. However, there 
was no provision in the will for the dis- 
position of the residuary estate in the 
event the widow (initial life tenant of 
the trust under the circumstances) either 
should die without having remarried or 
should renounce her rights under the 
will and elect to take a statutory share. 

During the course of administration of 
the estate in the probate court, the 
widow renounced the will. The co-execu- 
tors named in the will brought suit for 
a declaratory judgment to determine the 
question whether the remainder interest 
following the life estate terminated by 
the widow’s renunciation should pass as 
intestate property or should be held in 
trust for the children as expressly pro- 
vided for upon contingencies other than 
renunciation. The trial court held that 
the remainder should be held in trust 
for the children. 


HELD: Affirmed. It was the general 
intention of testator to control the devolu- 
tion of his property in all conceivable 
circumstances and he did not intend to 
die intestate as to any of his property. 
Indicative of this intention were the facts 
that the will was lengthy, involved and 
complicated; that it contained four lim- 
ited residuary clauses (though no general 
“catchall” residuary clause); and that 
the will was replete with provisions it 
dicating testator’s solicitude for the wel 
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fare and benefit of his children. Hence 
the presumption against intestacy applied 
fully. 

Interpreted in this light, the will indi- 
cated that testator intended the residuary 
estate to be held in trust for the children 
upon the widow’s death without remar- 
riage. All of the parties conceded that 
renunciation by the widow was the legal 
equivalent of her death. Where intention 
is clear and there is an unintentional 
omission of terms in the will, a court 
may implement the will by supplying the 
omission. 


TERMINATION — Ending of Trust Re- 
fused Because Purposes Not Ac- 
complished 


Massachusetts—Supreme Judicial Court 
Rowland v. June, 1951 A.S. 691; June 1, 1951. 


The settlor had owned the controlling 
block of shares of stock in a corporation, 
of which he was the manager. This stock 
comprised the assets of the trust. At the 
time the trust was established the settlor 
signed a contract with the corporation 
by which he agreed to transfer the stock 
to the trust so that its ownership could 
be kept intact. He was to continue as 
manager for five years at a fixed salary, 
which was to continue to his executors, 
administrators or assigns after his death, 
but cease if the trust agreement was 
terminated. A copy of the trust was an- 
nexed to the contract. 


The trust instrument made no refer- 
ence to the contract. It provided that the 
stock could be sold only in one block; 
and if it were sold the proceeds should 
be paid to the settlor or his executors, 
administrators or assigns free of all 
trust. While the trust was in operation 
the income was to be paid to the settlor, 
his executors, administrators or assigns. 
The trust, unless sooner terminated, was 
to terminate 20 years after the death 
of the survivor of the settlor, his wife, 
and his daughter Mary (then six years 
old), when the stock should be trans- 
ferred to the settlor, his executors, ad- 
ministrators or assigns free of all trust. 


The settlor died in 1920, giving his 
widow 9/10 and the minor daughter 1/10 
of the trust and the contract. The widow 
died in 1921, leaving a will giving every- 
thing to the daughter. The daughter 
later married and died in 1945, leaving 
her estate half to her husband and half 
to a minor son. In 1926 a controversy 
had arisen between the corporation on 
the one hand and the widow’s estate and 
the guardian of the child on the other 
concerning the contract. This was settled 
by a payment of $10,000 cash and the 
contract was terminated. 

The husband individually and as guar- 
dian of his minor son petitioned for 
termination of the trust on the ground 
that it had served its purpose. From 
decree granting termination the trustee 
appealed. 


Jury 1951 


HELD: Reversed. The trust could not 
be terminated. It seemed a reasonable 
inference that a paramount purpose of 
the settlor was to retain the shares as 
a unit until the trustees deemed the time 
propitious for disposing of them in a 
block. Thus the control of the corporation 
could be preserved. There was nothing 
in the trust instrument to justify the 
argument that the settlor intended it to 
continue only so long as the contract 
continued. The trustees still had active 
duties to perform and the beneficiaries 
were not entitled to have the trust 
terminated. 


NOTE: This case does not establish 
any new doctrine. It is merely the appli- 
cation of a well settled Massachusetts 
rule to a rather complicated situation. 
In its opinion the court for some reason 
did not stress the fact that the trustees 
apparently refused to assent to the ter- 
mination. This also is important. See 
Newhall, Third Edition, pp. 910, 911; 
Supplement, p. 285. 


TERMINATION — Trust Ended on 
Consent of All Parties 


Kentucky—cCourt of Appeals 


Citizens Fidelity Bank & Trust Co. v. Schell- 
berg, 238 S.W. (2d) 142. 


The trust company brought this action 
for declaratory judgment as trustee un- 
der the will to determine whether or not 
the trust had become a dry or passive 
trust and to determine the respective 
rights of the beneficiaries and heirs-at- 
law. The will gave the residue to the 
trustee 

“for the benefit of Pauline Schellberg and Mary 

Julia Schellberg, daughters of my niece, Mary 

Louisa Schellberg. I further give the Fidelity 

and Columbia Trust Company, my executor, 

the power and discretion to use this money for 
the education of Mary Julia Schellberg and 

Pauline Schellberg. *** 

The lower court held that Pauline and 
Mary Julia were life tenants only and 
that on their death the remainder of the 
estate passed to the heirs-at-law of the 
testatrix, but that the trust created was 
an active trust, not yet terminated. 


HELD: All parties being in agreement 
that the trust had become passive and 
there being no reason for its continuance, 
the trust may be terminated. The con- 
tinuance thereof is not necessarv to carrv 
out a material purpose of the trust and 
the lower court erred in refusing to 
terminate it. 

Upon termination of the trust the trust 
estate hecame the vrovertv of the two 
named bencficiaries absolutelv. In reach- 
ing its conelusion the Court noted that 
gifts of $25 had heen made to three of 
the heirs-at-law of the testatrix’s brother 
and relied on the general rule that there 
is a presumption against partial in- 
testacy. In cases of doubt as to the char- 
acter of the estate devised, that doubt 
should be resolved in favor of an abso- 
lute rather than a qualified estate. 


TAXATION — Estate & Inheritance — 
Policy is Not Insurance Qualifying 
for Exemption 

California—District Court of Appeal 


Estate of Barr, 104 A.C.A. 616 (May 31, 


1951). 

Decedent owned an annuity policy pro- 
viding for payments of $100 per month 
beginning at age 65. A year after de- 
cedent became entitled to the annuity, 
she died and the death benefit was paid 
to her named beneficiary. The California 
inheritance law exempts from taxation 
insurance payable to a named beneficiary 
up to $50,000. 


HELD: An annuity is not insurance 
and is not entitled to exemption. 


NOTE: This case is one of first im- 
pression in this state. 


TAXATION — Gift — Trust Liable as 
Transferee for Gift Tax and Not 
Entitled to Reimbursement from 
Donor’s Estate 


New Jersey—Superior Court, Chancery Div. 
Fidelity Union Trust Co. v. Anthony, decided 
May 14, 1951. 

Commissioner determined gift tax de- 
ficiency against donor’s estate by reason 
of revaluation of stock transferred in 
inter vivos trust. Trustee, as transferee, 
contested deficiency and liability was 
compromised. Trustee sought reimburse- 
ment from decedent’s estate for federal 
gift taxes and expenses connected there- 
with, contending that donor was primar- 
ily liable for tax. 


HELD: Beneficiaries of trust are re- 
sponsible for payment of taxes and ex- 
penses in connection therewith. Trustees 
are not entitled to reimbursement from 
estate. “Only in the sense that the tax 
is owing in the first instance from the 
donor, and that liability of the donee 
does not arise unless the donor fails to 
make payment of the tax by the 15th 
of March of the following year, and 
that such liability on the part of the 
donee is limited to the extent of the value 
of the gift can the donee’s liability be 
said to be secondary or qualified.” Mere 
making of gift carries no implied promise 
by donor to pay gift tax. 


WILLs — Construction — Bequest of 
Business Terminable on Remar- 
riage is Taxable as Defeasible Fee 


Pennsylvania—Supreme Court 
Burpee Estate, 80 A. (2d) 721. 


Testator died in 1915, leaving a will 
in which he gave one-third of his per- 
sonal estate to his widow absolutely; 
provided, however, that so much of her 
one-third share that was invested in his 
seed business should be continued therein 
and the widow should permit his two sons 
to manage the business without inter- 
ference from her, but if she should re- 
marry her interest in the seed business 
should cease and the value of her share 
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(reduced by the value of good will) 
should be paid to her in cash or at her 
election become a debt at interest se- 
cured by notes. The widow died in 1948 
without remarrying. The Commonwealth 
contended that the widow had a defeas- 
ible fee in the business and transfer 
inheritance tax was due on it as an 
asset of her estate at her death. The 
sons contended that the widow had only 
a life state. The lower court upheld the 
Commonwealth’s contention and_ the 
sons appealed. 


HELD: Affirmed. The dominant pur- 
pose of testator was an absolute bequest 
of one-third of his personal estate which 
included his seed business. The direction 
to the widow to refrain from interfering 
with the management is an illegal re- 
straint upon the absolute estate, but the 
direction reducing the absolute estate 
in case of remarriage is valid and results 
in a defeasible fee estate. It is plain that 
in case of remarriage the interest of the 
widow irrespective of quantum was an 
absolute one and not for a lesser estate. 


WILLs — Probate — Forgery Not 
Proved by Expert Witnesses 


Pennsylvania—Supreme Court 
Pochran Estate, 80 A. (2d) 794. 


Decedent was married for the second 
time in 1946 at age 70 to a young man 
aged 23. In 1947 she made a will in his 
favor and in 1948 she made another will 
leaving her estate to a college and an 
engineers’ society. Three days before she 
died in 1949 she dictated to her husband 
and signed a paper saying she had made 
several wills, but she wanted them all 
cancelled except the one in which she 
gave her estate to her husband. There 
were no subscribing witnesses, but there 
were three eye-witnesses to the signing, 
the husband and his mother and brother. 
The contestants of this will produced a 
handwriting expert and three lay wit- 
nesses who expressed the opinion that 
the signature was forged while the pro- 
ponent produced an expert and five lay 
witnesses who said the signature was 
genuine. The lower court found in favor 
of the will. 


HELD: Affirmed. The eye witnesses, 
while interested, were neither discredited 
or impeached. Interest alone will not dis- 
credit the testimony of an attesting wit- 
ness, especially when buttressed by the 
opinion of an expert and five lay wit- 
nesses. As the opinion evidence of the 
contestants standing alone does not over- 
come the factual and unimpeached test- 
imony of the eye witnesses, supported by 
opinion evidence, proof of forgery has 
not been established. 


(See also Peterman Estate, 80 A. (2d) 
792, where the court held that the opin- 
ion testimony of a handwriting expert 
standing alone is insufficient to over- 
come direct and positive factual evidence 
of the subscribing witnesses.) 


500 


WILLs — Probate — Suits Testing 
Validity of Deed and Will May be 
Consolidated 


United States—Court of Appeals, 
District of Columbia Circuit 

Santucci v. Pignatello, 79 Washington Law Re- 

porter 605. 

Decedent executed a deed conveying 
real estate to daughter, Pauline, and 
nine months later executed a will de- 
vising all real property to Pauline. He 
died 14 months later and son John sued 
to have the deed adjudged null and void, 
and in separate action filed caveat to 
will. District Court consolidated both 
actions, and after trial set aside the 
deed on the basis of mental incapacity 
and duress and undue influence exer- 
cised by Pauline. John appealed on the 
grounds of insufficient evidence and the 





admission in evidence of certain state- 
ments of the decedent. He also contended 
that the consolidation of the deed action 
with the will action was error. 


HELD: There was abundant evidence 
to support the findings of unsound mind 
and memory and that the deed was ob- 
tained as a result of duress and undue 
influence. The testimony of appellee as 
to statements made by decedent was not 
error, as the statements were corrobor- 
ated by other evidence. 


The action of the Trial Court in con- 
solidating the deed action with the will 
action is permitted by the Federal Rules 
of Civil Procedure in view of the fact 
that the parties were the same and there 
were common questions of law and fact. 
The consolidation was a matter within 
the sound discretion of the District Court. 
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